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THE TRAVELERS INSURANCE COMPANY 


(Seventieth Annual Statement) 


ASSETS 
United States Government Bonds $105,788,070.00 
Other Public Bonds 83,298,412.00 
Railroad Bonds and Stocks 70,068, "374.00 
Public Utility Bonds and Stocks 67,888,874.00 
Other Bonds and Stocks 46,811,036.00 
First Mortgage Loans 94,167,046.00 
Real Estate ; 38,369,683.32 
Loans on Company’s policies . 123,933,754.60 
Cash on hand and in Banks 15,688 ,063.52 
Interest accrued 9,998 442.49 
Premiums due and deferred 24,355,244.56 
All Other Assets 569,453.54 


ToraL . Cee ee $680,936,454.03 








RESERVES AND ALL Oruer LIABILITIES 
Life Insurance Reserves $579,307,653.78 
Accident and Health Insurance 

Reserves ; 
Workmen’s Compensation ‘and 
Liability Insurance Reserves 43,150,501.13 
Reserve for Taxes . 2,907 638.53 
Other Reserves and Liabilities 1,700,329.94 
Special Reserves 8,840,330.48 


Capital 
Surplus 


8,741,014.23 


$20,000,000.00 
16,288,985.94 





36,288 ,985.94 


1 eo ee  $680,936,454.03 








THE TRAVELERS INDEMNITY COMPANY 


(Twenty-eighth Annual Statement) 


ASSETS 


United States Government Bonds $2,463,667.00 
Other Public Bonds 2 070, 578.00 
Railroad Bonds and Stocks 2,510,103.00 
Public Utility Bonds and Stocks 1,527,002.00 
Other Bonds and Stocks 8,509,827.00 
First Mortgage Loans . 312,500.00 
Cash on hand and in Banks 1,509,469.63 
Premiums in Course of Collec- 

tion. Me le 1,682,732.72 
Interest accrued . . 96,005.43 
AllOtherAssets ... . 76.00 


ToraL . . . . . . $20,681,960.78 








RESERVES AND ALL OTHER LIABILITIES 


Unearned Premium and Claim 
Reserves 


Reserves for Taxes . 
Other Reserves and Liabilities 
Special Reserves 


Capital 
Surplus 


$7 644,876.26 
332,451.32 
530,290.19 

4,372,568.89 


$3,000,000.00 
4,801,774.12 





7,801,774.12 
ea ar wee $20,681 ,960.7 78 








THE TRAVELERS FIRE INSURANCE COMPANY 


(Tenth Annual Statement) 


ASSETS 

United States Government Bonds $4,690,549.00 
Other Public Bonds 1,062,419.00 
Railroad Bonds and Stocks 2,165,488.00 
Public Utility Bonds and Stocks 4,045,845.00 
Other Bonds and Stocks 1,772,133.00 
First Mortgage Loans . 250,000.00 
Cashonhandandin Banks . 1,564,498.60 
Premiums in Course of Collec- 

tion . ae roe 1,219,957.88 
Interest accrued 129,034.87 
All Other Assets 13,784.75 


Toran. . . . . .  $16,913,710.10 








Reserves AND ALL OTHER LIABILITIES 


Unearned Premium and Claim 
Reserves $10,774,326.13 


ReservesforTaxes. . . . 296,360.43 
Other Reserves and Liabilities 68,397.71 
Special Reserves 1,832,722.26 


$2,000,000.00 
1,941,903.57 


Capital 
Surplus 





3,941,903.57 
Teme. «§ « «© « » MOTD IMS 





Stocks and bonds not amortized are carried at values furnished by the National Convention of Insurance Commissioners. 


oY Additional information about The Travelers Companies, including complete lists of securities, 
is set forth in The Travelers Year Book for 1934. Copies will be supplied upon request. 
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Doany of the states in 
which your clients are 
qualified require Returns of 
Information for state income 
tax purposes, in addition to 
the regular annual reports ? 
Do any of them require 
Occupation Licenses in addi- 
tion to the regular foreign 
corporation license? A cor- 
porate representative who 
cannot furnish complete 
information to the attorney 
on such matters is a weak 
reed to lean on. 








When The Corporation Trust 
Company acts as corporate 
representative for a corpora- 
tion qualified in any state, it 
works only through the at- 
torney, and in gorere with 
attorneys’ met It not 
only informs of A. to be 
filed and taxes or fees to be 
paid, but cites (through i 
Corporation Tax 

State and Local, which it y 4 
nishes as part of its forei 
representation service) the 
law provisions and official 
regulations for each. 


It not only promptly for- 
oer = legal process served 
he company but closely 
a = any special instruc- 
tions, no matter how detai 


or varied—sending, when the 
attorney so instructs, one 
type of process to one ad- 
dress, other types to other 
addresses, or sending certain 
types to one address and a 
notification of the same to 
another, telegraphing or tele- 
—s the notice of certain 
types while using mail for 
s—all as each company’s 
otternay may elect for the 
best protection of his client's 
interests. 


Serving thousands of corpo 
rations in one capacity 
makes the cost of this expert 
representation to each com- 
| og only a few cents per 


THE, CORPORATION TRUST: COMPANY’ 


ORGANIZED UNDER THE BANKING LAWS OF NEW TORK AND NEW JERSEY 
COMBINED ASSETS a MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
6 EXCHANGE PLACE. JERSEY CITY 
0 We TENTH ST. WILMINGTON. DEL. 

Albany, 180 State St. 
Atlanta, Healey Bid 
wot Can. 10 it St. 
ro Atlantic Nat'l Bk. Bide anes 
Buffalo, Buticott 8 Sq. Bl ? phia, Fid.-Ph — 


Camden, ’ Market St. Portland Me. £s3 Conare St 
Chicago, 208 z in Salle St. = Mills 
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Cincinnati, Carew Tower 
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Washington, ao Bldg. 


Detroit, Dime Sy. Bank Bidg. 
Dover, Del., 30 Dover Green 
,, Kansas City, 926 Grand Ave. 
Los Angeles, oa Bldg. 
rity Bidg. 




















Cleveland, Union Trust Bldg. 
Dallas, Republic Bank Bidg. 
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The Key Which Unlocks the Treasure House 
of Federal Law 


The Recompiled Federal Digest 


If you have the Federal and Supreme Court Reporter in your 
library, this great compendium of the decisions of the Federal 
Courts will segregate for you, the cases from all courts, on any 
subject under consideration,—saving your time and guarantee- 
ing the certainty of your search. 


It is the "open door’ to that store-house of authorities, the de- 
cisions of the Courts of the United States, and enables you to 
put your finger on the cases in point with your own case. 


The Recompiled Federal Digest gives you the 
meat’ of the decisions of all Federal Courts 
for Over Half a Century. 

Sold on a Most Convenient Payment Plan 


Write for Complete Details 


West Publishing Co. St. Paul, Minn. 
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Section of International and Com- 


parative Law—Special May 
Meeling 
Ta newly created section of Inter- 


national and Comparative Law of 

American Bar Association has been 

(exceptionally) by the Execu- 

e Committee to hold its first meeting 
Vashington, D. C., on May 9. The 
1 for the meeting begins with a noon 
the May Hotel 

eds to an afterr round-table 

ram of discussion on practical top- 
rom 2to 6 P. M. (This meeting 

the American Law 
for May 10, Il 


, 
flower and 


oon 


precede that of 
tute, which is set 
) } 

he purpose of the informal luncheon 

» bring together the members of the 
who are interested in International 
and in Comparative Law. Hon. John 
V. Davis, licitor-General and 
bassador to the Court of St. James, 
nsented to preside at the luncheon, 

: it is hoped those interested may 
me better acquainted with the work 
[here may be an oppor- 
and for a discus- 
future policies of the 


former S$ 


> section 
tor remarks 


i plans I 


the afternoon program-meeting 
John Dickinson, Assistant Secre- 
f Commerce, has consented to pre- 
The program prepared by the 
1 of the Section is a round-table 
lesigned to evoke discussion on 
trent problems of practical interest to 
ractitioners. 
the field of International Law the 
selected is: “International Law 
lems connected with the Recogni- 
f the Russian Soviet Republic.” 
discussion will be led in 15-minute 
esses by Mr. Valerian E. Greaves, 


of New York City, and Mr. Franklin F. 
Russell, of New York City; and will 
then be open to 5-minute contributions 
by any one present. 

In the field of Comparative (For- 
eign) Law the topic selected is: “Legal 
Problems affecting American Corpora- 
tions doing Business Abroad.” The dis- 
cussion will be led by Messrs. Edward 
Schuster, Harold Smith and David 
Grant of New York City. 

That this program will be of unusual 
value to all practitioners interested in 
those fields is evident from the names 
ot those who have consented to lead the 
discussion. Mr. Greaves, formerly of 
the St. Petersburg Bar, secretary to the 
Attorney-General of Siberia, and mem- 
ber of the Russian Imperial Commis- 
sion to draft Civil and Maritime Codes, 
has practised since 1921 in New York 
City, first with Maroni and Bergh, later 
independently, as foreign legal adviser. 
Mr. Russell, who has been Owen D. 
Young professor of International Re- 
lations at St. Lawrence University and 
lecturer on International Law at the 
Brooklyn Law School, is now Chairman 
of the Committee on International and 
Comparative Law of the Federal Bar 
Association of New York, New Jersey 
and Connecticut, and has been con- 
cerned in many cases involving Russian 
transactions. Mr. Edward Schuster of 
the firm of Schuster & Feuille, has in 
the course of his practice visited pro- 
fessionally virtually all of the Latin- 
American countries, and is chairman of 
the Committee on Foreign Law of the 
Association of the Bar of New York 
City. Mr. Smith, who is a vice-presi- 
lent of the Westinghouse Co., in charge 
of the law and patent department, has 
himself largely with legal 
incident to the conduct of 


concerned 
problems 
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business abroad, and has had wide per- 
sonal relations with members of the 
Bar in foreign countries. 

Mr. Grant, who is Latin-American 
counsel to the Foreign Division of Pan- 
American Airways, and lecturer in New 
York University Law School on Com- 
parative Law of the United States and 
Pan-American countries, has special- 
ized for the last 15 years in that field, 
mainly on behalf of American corpo- 
rations doing business in those coun- 
tries. 

With such a varied array of special 
experience represented in the leaders of 
the round-table, the program promises 
ample interest and edification to all who 
attend. The program has been arranged 
by the Council of the Section with a 
view to interesting the widely scattered 
groups of practitioners concerned with 
these subjects and to afford an occasion 
for discussing common problems, thus 
developing the permanent work of the 
section. For many members of the 
American Law Institute (whose meet- 
ing immediately follows) and of the 
American Society of International Law 
(whose meeting occurs in the preced- 
ing week) the meeting of the Section 
will come at an opportune time. 

After the general meeting the Council 
of the Section will appoint committees 
and arrange plans for the program of 
the regular meeting of the section, to 
be held at the August convention of the 
American Bar Association in Milwau- 
kee. 

The topics to be discussed at this spe- 
cial meeting were selected by the Coun- 
cil after a study of the returns from a 
questionnaire sent to several thousands 
of members and non-members of the 
Bar Association. The answers to the 
questionnaire indicated a wide interest 
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in the field of International and Con 

parative Law. Between fifty and one 
hundred lawyers indicated their inten 
tion to attend the meeting. 

The questionnaire called upon the 
recipients to cite actual cases in their 
offices which fell within these fields. 
Their answers indicated that Interna- 
tional Law and Comparative Law play 
a very large part in litigation all over 
the United States. The subjects chosen 
for discussion at the meeting were from 
the fields in which the lawyers reported 
the largest number of actual cases, 
either recently decided or now pending 
in the courts. 

The recent recognition of the Soviet 
Republic and the plans of the adminis- 
tration to finance trade with that coun- 
try are raising a host of problems which 
will become extremely important to the 
bar and make the consideration of this 
topic especially pertinent at this time. 
The change in monetary standards and 
the attempts to revive foreign trade, not 
only with Latin America but with many 
European nations under special trade 
agreements, have greatly increased the 
legal problems of American corpora- 
tions doing business abroad, and are 
raising many difficult questions which 
should make the work of this Section 
especially interesting and important to 
the Bar. 

The Council of the Section is com- 
posed as follows: Chairman, John H. 
Wigmore, Chicago; Vice-President for 
Comparative Law, Charles S. Lobin- 
gier, Washington, D. C.; Vice-Presi- 
dent for International Law, James 
Grafton Rogers, Boulder, Colo. ; 
tary, Frederick K. Beutel, New 
leans; other members, Frederic R. Cou- 
dert, New York City, Phanor J. Eder, 
New York City, Edwin D. Dickinson, 
Berkeley, California, John T. Vance, 
Washington, D. C., James O. Murdock, 
Washington, D. C., Robert P. Shick, 
Philadelphia, Nathan William Mac- 
Chesney, Chicago, Roscoe Pound, Cam- 
bridge, Massachusetts. 

Mr. James O. Murdock, of Washing- 
the Committee on 


»ecre- 
Or- 


ton, is chairman of 
luncheon arrangements. 
of the Council will act as a 
committee at the luncheon to make those 


who attend acquainted with each other. 


The members 


reception 


Presentation of Portraits of Former 
U. S. Supreme Court Justices 
Iredell and Moore to Law 

School of University of 
North Carolina 
RESENTATION to the Law 
School of the University of North 

Carolina, Chapel Hill, N. C., of 

traits of two eminent son 


por 
State 


the Su 


t 


s ot the 


who later became Justices of 


preme Court of the United States fu 
nished the occasion for a notable cere 
mony on Feb. 10. 
of course James Iredell of Edenton, who 
served for nine years on that tribunal, 
and Alfred Moore, his successor, who 
served five years. Incidentally, both 
were original trustees of the University. 

The ceremony took place in Manning 
Hall, home of the University of North 
Carolina Law School. 
were presented by the North Carolina 


The Justices were 


The portraits 
the Revolution, of 
which Dr. Charles Lee Smith of 
leigh is president. They were accepted 
for the University and the Law School 
by Dean M. T. Van Hecke in the ab- 
sence of President Graham. The date 
of the presentation was the 144th anni- 


Society of Sons of 


Ra- 


versary of the date on which President 
Washington signed Justice Iredell’s 
commission. 

Dr. Archibald Henderson, of the 
University Mathematics Department, 
presided. The invocation was offered 
by Rev. Albea Godbold, of the Metho- 
dist Church of Chapel Hill. The Ire 
dell portrait was unveiled by Charles E. 
Johnson, Jr., of Raleigh, a descendant 
of James Iredell. The presentation ad- 
dress was made by Alexander B. An- 
drews, prominent attorney of Raleigh. 

The Alfred Moore portrait was un- 
veiled by Cama Mary Clarkson, daugh- 
ter of Francis O. Clarkson, of Char- 
lotte, a near relative of Judge Moore, 
and George Myers Stephens, III, of 
Asheville, also a descendant. The pres 
entation address was made by Justice 
Heriot Clarkson of the North ( 
Supreme Court. 

The benediction was said by Dr 
Robert B. Drane, of Hillsboro, who was 
for 56 years rector of St. Paul’s Episco- 
pal Church at Edenton, of which Judge 
Iredell was a and 
until his death in 1799. 

The two portraits were painted by 
Mrs. Marshall Williams, of Faison, and 
are replicas of portraits of these same 


arolina 


member vestryman 


Justices which were presented in 1898 
to the North Carolina Supreme Court 
by the Society of Sons of the Revolu- 
tion. The James Iredell portrait was 
lent by the Supreme Court of North 
Carolina to the Corcoran Art Gallery of 
Washington, D. C., in 1932 and exhib- 
ited along with those of the five other 
Justices of the United States Supreme 
Court appointed by President Wash- 
ington. 

Besides those already 
other relatives of Justices Iredell and 
Moore present today were Miss Maude 
Waddell and Miss Mary Shipp who 
were in charge of the Visitors’ book for 
the registration of visitors. 

In his interesting presentation of the 
James Iredell portrait, Mr 
reviewed the life history of this Eng- 


mentioned, 


Andrews 
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lish born 


son of 
left the indelibk 

opinion upon the fundam 
the land. In 
Moore 


presenting 

Judge ( 
only paid tribute to the charac 
attainments of the late 
to the entire Moore far y as 
suffered and sacrificed fo 
of the American Revolution 
their belief in the rig! 
ment. 

In accepting the port: 
School and the 
Hecke said, “It 
law students of 
begin their, careers 


portrait l 


Justice but 
one 


1 


the 


this 


the eyes of these two North Ca: 
who helped to establish in its « 
beginnings the Federal jurispruder 
this nation.” 


The American Legal History Soci- 
ely's Organization, Objects and 


Plans— Journal of Legal His- 
tory to Be Launched 


(> December 29th last, in Cl 
an American Legal History 
ciety was organized and its off 
elected. The president the new 
ciety is Professor Joseph H. Beale 
the Law School of Harvard University 
(Cambridge, Mass.), and the secret 
Fran 
School of 

( Philadel- 


the 


and treasurer is Professor 
Philbrick of the Law 
University of Penns) 
phia), The 
Society resulted from 
in December, 1932, by Dean Charles 
Clark of Yale, 
Association of American 
of a committee which was empower 


: 


' 
lvania 
organization of! 
the appointment 
Tih 


hen President of 


Law School 
by the Association to create an 
zation to further the study of Amer 
legal history. Professor Beale was t 
chairman of that committee, 
Clark was himself later made 
man of a 


and De 
the cl 


committee on organizat 


twenty-one represent 


(consisting of 
tive legal and 
which was entrusted the preparation of 
the new Society’s by-laws and the n 


: | 
scholars 


historical 


ination of its first officers. 


The objects of the new Society 


thus stated in its by 

“The purpose of the 
to encourage the study 
knowledge of the history of America! 
law by locating, inventorying, 
available, and promoting the 
editing and publication of 
source materials; by reporting upon t 
progress which from 
year in the discovery and editing 
source materials; and by encourag! 
monographic research and publicatic 

rhe plans of the new Society incl 


laws: 
ociety shall 


and advance t 


mak 
schola 


_ tant 
import init 


is made yeal 


the early establishment of a Journa 





Historv and publication of a se- 
of legal records. 
shives, undertakings 
give 
advancing the 
hroughout the 
to it. Begin- 
the prepara- 
graphi f legal history 
though minor, 
ncrease of the 
under- 


lumes 


rress which 
the Societ) 
vithout expense 


ive been made in 


uccess in its 
ill be facilitated in proportion 


broaden ar ntensify among 


¢ lawyers, everywhere, interest 
irposes as above declared. Any 
may join the Society, the dues 
inary membership being $2.00; 
istaining membership, $10.00. It 
that many who apply for mem- 
may offer suggestions of work 
they think should be initiated in 
espective states 


Ninth Report of Massachusetts Judi- 
cial Council— Recommendations 
to Relieve Congestion— Meas- 

ures to Ascertain Facts in 


Advance of Trials 
6TH! 
the investigation by 


resulting 
a commis 
ippointed by the Supreme Ju- 
ourt into fraudulent automobile 
t litigation and ‘jury fixing’ and 
the bar in 
continued de- 


disclosures from 


members of 
the 
al of their civil 


n luct ot 
on therewitl 
irties seeking tr 

Superior Court; 


the se- 


onduct of some 


and ubt as to whether 


courts ; 
trict court system as a whole is 
compel us to in- 
ses of these faults 

be deeper than 


ng satistactor 
vhether the cau 
ticisms may 


mere defect urisdiction, prac- 
procedure.’ 
ntroductory 


is one ot tl para 


in the Report of the 
fassachusetts, dated 
vember, 1933 ceeding further, 
eport takes uy e human element 
lved in the administration of justice 

the statement that “the men whose 
to an efficient ad- 
in criminal 
at- 
and civil 


1 Council of 


es are essentia 


tration of the laws are 
he police and the district 


1 


1 member 
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served. If respect for the administra- 
tion of justice in this Commonwealth, 
and particularly in eastern Massachu- 
setts, is to be preserved, something must 
speedily be done to improve the quality 
of jurors. We suggest that the most 
feasible method of doing this would be 
by putting the selection of jurors in the 
hands of a jury commissioner or com- 
missioners, selected solely with refer- 
ence to qualifications for this delicate 
task, and having no other duty.” 

Speaking of the Bar, the report calls 
attention to the absolute necessity for an 
honest, courageous and well trained bar 
in the administration of justice and the 
injury to profession and public which 
is done by members of the ignorant and 
unscrupulous type. “It is unnecessary,” 
it adds, “to discuss this point further 
because it is believed that the Supreme 
Judicial Court has the power by rule 
to alter the requirements for admission 
to the bar, both in point of character 
and knowledge, and thus to bring the 
profession back to the position of dig- 
nity and public confidence which it once 
enjoyed.” 

Then follows a discussion of the “con- 
gestion in the Superior Court,” with 
statistical tables as a basis, and a num- 
ber of recommendations for improving 
conditions. “It is plain,” says the re- 
port, after calling attention to the very 
large percentage of tort entries in the 
Superior Court and the district courts, 
“that unless measures for encouraging 
trials without jury and for obviating 
trial or the narrowing of trial issues, 
either by pre-trial discovery of facts, 
by forced admission of facts, or by ju- 
dicial order limiting triable facts, can 
be made applicable to tort litigation, 
other remedies for congestion must be 
sought and the agitation for taking ju- 
dicial business out of the hands of the 
courts and the bar will receive added 
impetus.” 

In this connection the Council rec- 
ommends an increase of the entry fee 
in the Superior Court with authority 
in the court to waive the higher fee 
for cause shown; a jury fee with pro- 
vision that the court may for good cause 
shown, after notice to adverse parties, 
permit trial without such fee; and a 
legislative requirement that an injured 
person who wishes to claim the bene- 
fit of the compulsory motor vehicle in- 
surance carried by the owner of an 
automobile shall submit his claim to the 
courts by the procedure that is less ex- 
pensive to the public. The Council has 
no doubt of the constitutionality of this 
device. 

A good deal of attention is devoted to 
“Measures for Ascertaining Facts in 
Advance of Trial in Order to Avoid 
Unnecessary Trials.” The Council ad- 
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vocates a court rule requiring specific 
answers, in the Superior Court; and a 
system of deposition of parties and wit- 
nesses on oral interrogatories before 
trial. It calls attention to the present 
statutory method of segregating and 
calling for the admission of any mate- 
rial facts before trial and states it 
thinks that the opinion of the bar is 
that this procedure is not sufficiently ef- 
fective. It adds that it has the present 
Massachusetts “Summary Judgment” 
statute under consideration but makes 
no recommendation for its amendment 
at this time. 

The problems of the District Courts 
are next considered. The Council 
agrees with the recommendation of the 
“Crime Commission” that the special 
justices of district courts should be pro- 
hibited from practicing on the criminal 
side of any court. It reserves for fur- 
ther study proposals for placing these 
courts in a limited number of “circuits” ; 
it makes further recommendations as to 
the venue in motor vehicle cases, the 
avoidance of double trials in criminal 
cases, and a summary judicial review 
of sentences. 

Legislation allowing a defendant to 
waive grand jury proceedings if he 
wishes to do so and apply for a pro- 
ceeding by complaint if the district at- 
torney approves that course, which was 
proposed last year, is again recom- 
mended. Another section of the report 
deals with “Expensive and Misleading 
Rules as to Petty Offenses,” and it rec- 
ommends a change of the present statute 
under which conviction of a petty of- 
fense may be offered as evidence af- 
fecting the credibility of the witness. 
It also proposes “An Act Relative to 
Petty Offenses and the Civil Service,” 
which relieves applicants from the ne- 
cessity of reporting petty convictions. 
“County Domination of the State Func- 
tion of Administering Justice” is again 
dealt with, and an Act proposed to cover 
a specific illustration of the disadvan- 
tages of such a system. Various other 
matters relating to the courts are also 
covered in the report, but unfortunately 
space is lacking for a further sum- 
mary. 


Legal Aspects of Legislation Under- 
lying National Recovery Program 


Tce agenda for the meeting of the 
Committee on Commerce of the 
American Bar Association, to be held 
in the building of the Chamber of Com- 
merce of the State of New York, 65 
Liberty St., New York City, on April 
10, 11 and 12, contains a discussion of 
the “Legal Aspects of the Legislation 
Underlying the National Recovery Pro- 
gram.” The two sessions of the second 
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day of the meeting will be devoted to New York Law Sociely Continues 


this important subject, and the list of 
those who have accepted the invitation 
to speak on this occasion is an assu! 
ance that the discussion will be worth 
while. The names, as recently an 
nounced by the committee, of which Mr. 
Rush C. Butler is chairman, are as fol 
lows: 

Dean Charles E. Clark, Yale U 
sity School of Law; 

Julius Henry Cohen, New York City; 

Benjamin A. Javits, New York City 

David L. Podell, New York City, 
Co-author of the National Industrial 
Recovery Act; 

Donald R. Richberg, General ‘ 
sel, NRA; 

Hal H. Smith, 
Counsel, Michigan 
sociation ; 

Frederick H. Wood, of Cravath, De 
Gersdorff, Swaine & Wood, New York 
City. 

The announcement 
tive acceptances have 
ceived from two or three others, inclu 
ing John Dickinson, Assistant Secretary 
of Commerce. 

Following is the complete 
for the three days of the meeting, r« 
printed from the March issue of the 
JOURNAL: 


Detroit, Lene 
Manufacturers 


hat tenta- 


1 


peen 


States 
ee 
aiso 


] 


agenda 
agend: 


Tuesday, April 10 


10:00 A. M.—1. Suggestions of 
subjects. 
United States Cont 
and Sales Bill 
3. Tugwell Bill 
2:00 P. M.—4. Federal 
Stock 
Wednesday, April 11 
10:00 A. M.—1. Legal Aspects of the 
Legislation Underlying 
the National 


Program 


Regulation 
Exchange 


Recovery 
2:00 P. M.—2. Legal Aspects of the 
Legislation Underlying 
the National 


Program 


Reck very 


Thursday, April 12 
10:00 A. M.—1 


Bill relating t 
vehicles used 
State commerce 
2. Amendments to 


} 


eral arbitration | 


2:00 P. M.- 
The meeting is, as 
Chairman Butler, for hearing discus 
sion of and recommendations concern 
ing the subjects appearing upon the 
agenda or that may be appropriately 
added thereto. All persons interested in 
any of the subjects mentioned are c 
dially invited to attend either in pers 
or by representative, or to submi 
ten suggestions 


Executive session 


announced 


Work of the Institute of Law of 
The Johns Hopkins University in 
Study Entitled ‘Some Aspects 
of Appeals’ —Jury Trials 


Score Point 


HE New York Law Society, which 
Big carrying on the survey of liti- 
gation in New York which was for- 
merly conducted by the Institute of Law 
of The Johns Hopkins University, has 
issued its first publication in a pamphlet 
entitled Aspects of Appeals.” 
The publication is based for the most 
part, we are told, on the material gath- 
ered by the Institute in its survey 

Under the head of “Basic Data,” we 
are told that “of the 938 appeals from 
the Supreme Court, First Department, 
considered by the Appellate Division 
during 1930, 199 were appeals by de- 
fendants from judgments ren- 
dered for plaintiffs at Trial Term, Su- 
preme Court, New York County. It is 
this group of cases which is here ana- 
lyzed.” And the analysis 
somewhat surprising result at the outset, 
viz.: that in the disposition on appeal 
of jury and non-jury cases, the former 
make somewhat the better 
As the report states: 

“An effort was made to ascertain what 
light, if any, could be thrown upon the 
much mooted question of the relative 
merits of trial by jury as opposed to 
trial by court alone. ... The data would, 
at first glance, seem to indicate that 
judgments rendered upon a jury verdict 
are more likely to be the subject of 
appeals than those rendered upon trial 
without a Of the 186 appeals 
prosecuted to the Appellate Division, 
128 or 68.8% 5 
31.2% were non-jury cases 
ures, however, are meaningless unless 
they are related to other figures show- 
ing, 
judgments for plaintiffs were rendered 
at Trial Term, Supreme Court, New 

1930, and how many 


“Some 


money 


presents a 


showing 


jury. 


were jury cases; 58 or 


These fig- 


for example, how many money 


York County, in 
of these judgments were on: 
(b) non-jury 
indicates 
taken from a larger 


cases ouch 


that 


percentage o! 


cases, 

parison appeals 
ments after trial in non 
where the 
verdict.” 


Carrying the analysis further the re- 


jury ca 


judgment was entered 


ury 


port states that determinations obtained 
with the aid of a jury would appear to 
be as likely to 
at by a judge alone 
obtained in 74.2% of the 
appealed were affirmed by the 


Division, while 70.7% of the 


« fA , 
stick” as those arrived 


‘The judgments 


128 jury cases 


in the 58 non-jury case 


Of the 136 judgments 
1 
! 


Appellate Division, 89 


on jury verdicts, 6 or 4.5% on d 
verdicts, and 30.1% on 
court without a jury.” Furthern 
the cases which went up to the 
of Appeals from the Appellate 
the judgment of the T1 
in 56% of the jury « 
of the non-jury cases 

Further portions « 
voted to “Duratior 


decisi 


“Cases Reversed and 
New Trial,” and “Printing 
Records.” The 
figures in the entire 
summed up in a careful 
pearing in the New Yor} 
12: 1. 
to litigants by publisl 
parts of the records 
Months could be 
case if lawyers would 


Iacts sus 


Large amount 


Save 


3. Thousands of dollar 
annually if appellate 
final decisions instead 
trials. 4. Litigants take 
from jury verdicts tl 
handed down by a judge 
verdicts are reverse 
non-jury ones. 

The 
following additional 
tive members 
Society are: Robert M. Ben 
neth Dayton, Robert 
Frank, Edward S 
Hewitt, Nicholas 
Marsh, John McKim Minton 
Allen Moe, Raymond Moley, ( 
Poletti, Herman Oliphant, Claren 
Opper, Bethuel M. Webster Jr., VW 
ney N. Seymour and E. W. Debev 

“When President Roosevelt was G 
ernor of New York in 
the idea of the Johns 
then about to start it 
baum laid the plan bef 
ernor 
Oliphant saying tl 


tion in New Yorl 


article in the 
formation 


of the New York 
Jamil 
l | i! ley 
Greenbaum, 
Kelley, Robert 


Roosevelt \ 


Officers of the 
Friends of the 


Newly Organize 

Law Library of 

Congress—Great Center for 

National Juridical Research 
Is Aim of Society 


GROUP f pro1 ent 
met in Washingtor I 
February 19, to organize 


ve known as tl 


_ong 


} 
Library of 
the outgrowth of 
can Bar Assox 
ciation, and 
sociation, 

La Library 


center 


great 
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a national rep 
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Roscoe Pound, and Dean 
Bates, Cordell Hull, New- 
D. Baker, Dean John H. Wigmore, 
Henry W. Taft, Charles A. Boston, 
suy A. Thompson, Lessing T. 
Speaker Henry T. Rainey, Repre 
entatives James M. Beck, 
and former Senators 


Pepper and A, O 


Dean 


Rosen- 


Lawrence 
and others, 
oe Wharton 


ews, 


Photo by Standiford 
Fiorence E, ALLEN 


Hon 





Judge Florence E. Allen of Ohio 
Supreme Court Appointed to 
Federal Bench 


HE honor of being the first woman 
to be appointed to the Federal 
Bench goes to Judge Florence E. Allen 
the Ohio Supreme Court, who has 
been named to fill the vacancy on the 
Circuit Court of Appeals of the Sixth 
Circuit caused by the death of Judge 
Smith Hickenlooper. 
But Judge Allen has been “the first 
woman” times before in her 
unusually successful legal career. Ac- 
-ording to a sketch in the Chicago 
Tribune, “she was the first woman as- 
sistant county prosecutor in Ohio, the 
rst woman elected to the court of com- 
mon pleas in that State, and the first 
oman to sit on the bench of the Ohio 


several 


Supreme Court.” 

Of her 
gh tribunal Hon. John H. Clarke, for- 
ner Associate Justice of the United 
States Supreme Court, himself a citizen 
of Ohio, wrote as follows in the 
Youngstown, O., Vindicator of Oct. 24, 
1928: 

“And this reminds us that we have 
an opportunity to elect on an independ 
nt ticket for Ohio 


lorence | service 


services on the last named 


indgve t 
Allen, who by het 


ne term has proved herself im every 


supreme 






way not only qualified to discharge the 
important duties of that great office in 
an able manner but also conscien- 
tiously determined to give to those duties 
the very best service of which she is 
capable. Judge Allen is one of the most 
carefully educated judges that has ever 
been a member of our supreme court, 
she is studious, industricus, painstaking 
and patient in the performance of her 
judicial duties, and competent lawyers 
everywhere agree that her opinions are 
equal to any coming from that court in 
recent years. She is the first woman to 
hold so high a judicial office in our 
country, and she has proved herself so 
equal to its every requirement that she 
richly deserves re-election.” 

Former Justice Clarke also recently 
wired to Senator Bulkley a strong in- 
dorsement of Judge Allen for the place 
on the United States Circuit Court of 
Appeals, in the course of which he said 
“You know of course of her thorough 
education and judicial methods. With 
the full knowledge I have of the re- 
quirements of a judge of the Circuit 
Court of Appeals I wish to cordially 
commend Judge Allen as in all respects 
equal to them and eminently fitted to fill 
the vacancy in the Sixth Circuit with 
satisfaction to the public and credit to 
the appointing powers.” 

Judge Allen was born in Salt Lake 
City, Utah, on March 23, 1884, the 
daughter of Clarence Emir and Corinne 
Marie Allen. Her father was a teacher 
in Western Reserve University and 
later at a Congregational School in the 
Utah Capital. She received her educa- 
tion at New Lyme Institute, Ashtabula 
County, Ohio, Salt Lake College and 
Western Reserve University, where she 
received her A. B. in 1904 and her 
\. M. in 1908. 

After working for some time as mu- 
sical critic on the staff of a Cleveland 
newspaper and serving abroad as a cor- 
respondent for a New York musical 
publication, Miss Allen took up the 
study of law. According to the New 
York Times, she could not secure a le- 
gal education at Western Reserve, since 
women were barred from the law school 
of that institution, and so she went to 
the University of Chicago and then to 
New York University, where she re- 
ceived her LL. B. in 1913. While study- 
ing law there she did legal work for the 
New York League for the Protection 
of Immigrants and delivered lectures 
on music for the Board of Education 

She was admitted to the bar in Ohio 
in 1914, and her public career began five 
years later, when she was appointed 
assistant prosecutor for Cuyahoga 
County. After two years in this post 
she was elected to the Court of Com 
mon Pleas by the largest vote 
given a candidate for that office. 


ever 


Her 
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later election to the Supreme Court, and 
her satisfactory service on that tribunal, 
are matters of recent history. Judge 
Allen has been a candidate for the 
United States Senate and for the House 
of Representatives in the course of her 
career but both efforts were unsuccess- 
ful. The New York Times account 
adds these further details: 

“Judge Allen is a Democrat but both 
her elections to judgeships were on a 
nonpartisan ticket. She never married 
She served at various times as assistant 
secretary of the National College Equal 
Suffrage Association, as a member of 
the executive board of the Ohio Woman 
Suffrage Association, and as a trustee 
of Western Reserve University. In 1925 
at Smith College she received the hon- 
orary degree of LL. D. She is a mem- 
ber of the D. A. R., Sigma Psi, Kappa 
Beta Pi, and the Women’s City and the 
tusiness Women’s Clubs of Cleveland.” 


Auditing Grand Juries Urged in 
New York to Deal with Wilful 
and Corrupt Misconduct 
in Public Office 


HE great service which a grand 
jury can render in a metropolitan 
district as an investigator of, and a 


check on, official misconduct is the cen- 
tral idea embodied in the bill for “audit- 
ing grand juries” for counties of a mil- 
lion or more which has been introduced 
in the New York Legislature—in the 
Senate by Senator Joseph A. Esquirol 
of Brooklyn and in the Assembly by 
Assemblyman Herbert Brownell Jr. of 
New York County. 

The major provisions of the bill are 
thus set forth in the Jan.-Feb. issue of 
“The Panel,” an organ published by the 
Association of Grand Jurors of New 
York County: 

“1. A Special (Auditing) Grand 
Jury must sit for three months twice 
a year in every county of one million 
population. It must inquire into the wil- 
ful and corrupt misconduct in office of 
public officers of every description in 
the county, and may act upon its own 
motion. It shall have no other duty, and, 
while sitting, no other Grand Jury shall 
be subject to the duty hereby imposed. 

“2. The Attorney-General shall ap- 
pear before such Special Grand Jury in 
person or by deputy, whenever required 
by them, to examine witnesses, give le- 
gal advice, and issue subpoenae. Upon 
request of the Grand Jury, he shall em- 
ploy special counsel and special investi- 
gators whose duty it shall be to investi- 


gate as directed by such Grand 

and present the evidence to it. Any 

all expenses shall be a county charge 
“3. The Special Grand Jury 


make general findings based upon t 


evidence, and may present them t 
court, together with such general 
servations and conclusions and 
specific recommendations based the 
upon as to it may seem proper. It 1 
recommend to the court the publicat 
of so much of the report as may be 
public interest and importance, and 
expense incident thereto shall be 
county charge.” 

In the same issue of “The Panel 
are told that “such ‘Auditing’ Gi 


Juries are not a new idea. They exist 
in Georgia and California and their very 
existence has caused public officials t 
walk warily. They have been recom- 


mended in articles in ‘The Panel 


Dean Justin Miller, of Duke Universit) 


Law School, chairman of the Section 
Bar 


of Criminal Law of the American | 
Association; by Dean M. R. Kirkwo 
Stanford University Law School; Pr 


George H. Dession, Yale Law School 
Charles H. Tuttle, former U. S. Attor 


ney, and by Martin W. Littleton 
tinguished New York lawyer 
writer.” 








FIDELITY AND DEPOSIT COMPANY 


OF MARYLAND 
BALTIMORE 


This Company, one of the oldest and strong- 
est of its kind in the country, devotes special 
attention to the execution of all forms of 


COURT AND 
FIDUCIARY BONDS 


lt also writes all other forms of Fidelity and 
Surety Bonds, as well as Burglary, Check 
Forgery and Plate Glass Insurance. 
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National P 
March 10, 1934 


niting Jurisdiction of the District 
Courts 

ebruary 27, 28 and March l, 
O 134, a hearing was held before 
t yuse Judiciary Committee on 
introduced by Senator Johnson, 
d section 24 of the Judicial 
amended, respect to the 
yn of the district courts of the 
States over suits relating to or 
State administrative 
| passed the Senate February 9 
Clarence | Martin, former 
of the American Bar 
and Mr. Edward W. Everett, 
Chairman of the Commit- 
Jurisprudence and Law Reform 
Association, appeared before the 
and opposed the enactment 
s legislation. Mr. Everett stated 
sition of the American Bar As- 
n with respect to legislation of 
racter, and said that every mem 
his committee opposed the adop- 
f this bill. The hearing has been 
by the committee, for distribu- 


boards 


Asso- 


ttee 


Government Control of Transportation 
f Joseph B. East- 
itor of Transpor- 
was transmitted to the President 
n March 10. In the 
itters covered by 

rt, Mr. Eastman stated that “it 
become that the entire 
including the 
as the railroads, 


> Second report 


ederal Coordit 


ongress 


summary 


evident 
rtation industry 


11 


wencies aS Well 


need of the guiding hand of gov- 
1 threatening chaos 
into order; and 
the that has been 
ed quite generally in other coun- 
The object of such control is not 
rotection of the railroads only, but 
roper protection of every form of 
sportation.” 
e Coordinator’s present recommen- 
ns fall into three general classes: 
A bill for the regulation of motor 
rs; (2) Al 


rriers 1 (3) Bills pr 


ent control 
be transformed 


conclusion 


the regulation 


g miscellane litional amend 
merce Act 
Coordinator 


Rayburn bill 


the Interstate Con 

e bili proposed y the 
slightly from the 
ng interstate bus and truck o} 
the 


erce 


under isdiction of the 


ul 
I; 
ommission 


Interstate Com 


enactment int 


and water 


CURRENT EvENTS 





carrier bills is imperatively 


under present conditions. 


necessary 


Claims Act 
February 19 Senator Norris in- 
troduced S. 2805, to protect the United 
States against fraud and imposition in 
connection with claims for money; to 
the exaction of extortionate 
fees from claimants of money owed by 
the United States; and to suppress im- 
proper practice in the division of fees 
for services in connection with such 


Fraudulent and Excessive 


(On 


prevent 


claims. 

According to the provisions of the 
bill, “no agent or attorney shall be rec- 
ognized or allowed to represent any 
claimant before any executive, admin- 
istrative, or judicial tribunal or officer 
(a) in proceedings for the adjudication, 
allowance, or determination of any 
claims upon the United States for the 
payment of money, either directly or by 
proceeding formally against any of its 
officers, or (b) in proceedings to reduce 
or redetermine the amount of any sum 
or sums payable to the United States, 
in respect of taxes or otherwise, as as- 
sessed to or declared by said claimant, 
until a written contract has been made 
between such agent or attorney and the 
claimant whom he is to represent, and 
a certified copy of such contract, to- 
gethe: with certified copies of all other 
contracts which may entitle said agent 
or attorney to receive additional com- 
pensation for such claim, has been filed 
with the tribunal or officer before which 
the proceedings are instituted. Such 
contracts shall set forth in full the 
services which such agent or attorney 
has rendered or is to render and the 
compensation he has received or is to 
receive therefor, and shall stipulate that 
no fee or compensation of any sort is 
to be received by such agent or attorney 
except that provided for in the written 
contracts. ...° 

A similar bill introduced in the 
House of Representatives by Represen- 
tative Ruffin (H. R. 8170) would make 
such contracts available for public in- 
spection. 

Under both bills the fee or compen- 
sation would be limited to $5000 or 20% 
of the amount recovered or allowed, 
“whichever shall be the smaller.” If the 
claim or demand is completely disal- 
lowed, a charge not exceeding $50 might 
be made 

3oth bills provide a penalty for vio 
lation of the act of a fine of $1000 or 
imprisonment not exceeding one year, 
or both. The House bill would provide 
that in the discretion of the court the 
agent or attorney might be disbarred 
for ten years, while the Senate bill pro- 
vides that the agent or attorney “shall 
be permanently disbarred from practice 
before all tribunals or officers engaged 


in the adjudication, allowance, or deter- 
mination of claims governed by this 
AMES iia 

The House bill was referred to the 
House Judiciary Committee, while the 
Senate bill was, on February 27, re- 
ferred to a sub-committee of the Senate 
Judiciary Committee, consisting of Sen- 
ators King, McCarran and Norris. 


Bill to Regulate Alibi Defense 


On February 21, Senator Ashurst, by 
request of the Attorney General, intro- 
duced S. 2843 to regulate the defense 
of alibi in criminal cases. The bill pro- 
vides: 

“That testimony to establish an alibi 
on behalf of the defendant shall not be 
admitted in evidence in a criminal case 
in any court of the United States, un- 
less notice of the intention of the de- 
fendant to claim such alibi shall have 
been served upon the prosecuting attor- 
ney at or before the time defendant is 
arraigned for trial, which notice shall 
include specific information as to the 
place at which the defendant claims to 
have been at the time of the alleged 
offense: Provided, That the court may 
in its discretion admit such testimony 
if good cause is shown why the notice 
required above has not been served.” 

On February 22 the bill was referred 
to a sub-committee, consisting of Sena- 
tors Ashurst, Stephens, Neely, Robin- 
son and Austin. 

On February 21 Senator Ashurst, by 
request of the Attorney General, intro- 
duced S. 2842, to make husband or wife 
of defendant a competent witness in all 
criminal prosecutions. On February 22 
the bill was referred to a sub-committee 
consisting of Senators Ashurst, Steph- 
ens, Neely, Robinson and Austin. 

Similar bills are pending before the 
House Judiciary Committee (H. R. 
3216, H. R. 6921). 

On March 9 Representative Lloyd in- 
troduced H. R. 8561, vesting jurisdic- 
tion in the United States Courts in cer- 
tain cases against the United States and 
providing procedure therefor, and for 
other purposes. Jurisdiction would be 
vested in the district courts of the 
United States to hear and determine all 
claims now existing, or hereafter to 
arise, sounding in tort, or in admiralty 
against the United States of America, 
by the citizens of the United States. 
The bill was referred to the House Ju- 
diciary Committee. 

On February 19 the House of Rep 
resentatives passed H. R. 7748, regu- 
lating procedure in criminal cases in 
the Courts of the United States, re 
quashing indictments because of irregu- 
larities in selection or qualification of 
grand jurors. The bill was referred to 
the Senate Judiciary Committee and by 
that committee to a sub-committee com- 
posed of Senators Ashurst, Stephens, 
Neely, Robinson and Austin. 
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A new edition of a Great Legal Classic 


DANIEL 
NEGOTIABLE INSTRUMENTS 


THOMAS H. CALVERT 


Carolina Bar, author of the sixth edition of Daniel on 
: 


and formerly judge of the Superior Courts of North 
Carolina 


Twenty years have passed since the publication of the previous edition and perhaps in 
other period of our legal history have there been so many changes in the law and in tl 
conception of rights and liabilities, especially in regard to corporate relations. 


Notwithstanding the adoption of the Uniform Negotiable Instrument statute by all the 
States, the Congress for the District of Columbia, and by the Territories, it is very im 
portant to have a comprehensive and historic treatment of the subject, and in this editi 
we have combined the exposition of the common law of negotiable instruments or of the 
law marchant with a discussion of the effect of the Negotiable Instrument statute 


Three volumes Twenty-five dol 





Now in its Fifth Printing 


TRIAL MANUAL FOR 
NEGLIGENCE 
ACTIONS 


SYDNEY C. SCHWEITZER 
of the New York Bar 


An authoritative manual of procedure of approximately 1,000 pages analyzing the neg 
gence action from its preparation to the conclusion of the trial, pointing out, NOT BY) 
ABSTRACT GENERALITIES, but by actual questions how to prove the factum 
1egligence, the injuries, medical expenses, financial loss, etc., etc. 


Instead of telling what acts constitute negligence, this work explains HOW to prove that 
a specific act consti tutes actionable negligence. All sorts of varied types of accident cases 
are carefully analyzed and the questions necessary in each instance to make out a prima 
facie case are set out in clear understandable fashion, with full explanatory notes. A 
similar treatment is accorded the subjects of proving the injuries and the pain, suffering 
disability and expenses incidental thereto; loss of time, wages, impairment of earning 
capacity, etc., et 


One volume 
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OBJECTIVES AND METHODS OF BAR INTEGRATION 





rical Background of Bar Organization—Resumé of the Progress of Integration, 
specially during Last Twenty Years, Is a Thrilling Record of High Ambitions 
ind Significant Achievements — Important Functions of the Integrated Bar— 
Organization by Exercise of Judicial Power and Questions Raised in that 


Connection—Each State May Try the Method of Its Own Choosing* 


By Hon. FRANK E. Atwoop 


lustice of the Supreme Court of Missouri 


Members of The Ohio York, in the summer of 1878 and formed the American 
\long with your gracious Bar Association. 
ne the suggestion In New York and a few other states the member 
bar. In its relation Ship of these voluntary associations was selective, but 
in most states it was open to all persons licensed to 
practice law. However, it soon developed that such 
voluntary organization had certain inherent weaknesses, 
chief among which were, limited membership, large 
expenditure of time and effort necessary to acquire and 
retain membership, difficulty of enforcing discipline 
outside of membership, and inability to mobilize the 
bar as a whole in the achievement of desired objectives 
The frustrating influence of these defects sug 
gested more complete and effective bar integration and 
it has occurred to me that a agitation to that end finally resulted in formation of 
the objectives and methods of the Conference of Bar Association Delegates at the 
ght be mutually helpful meeting of the American Bar Association held at Chi 
the bringing together of parts into cago in 1916, and mainly under its auspices has this 
i to the bar its meaning is obvious. movement progressed. 
ve of bar integration is improvement At its meeting in 1919 this Conference debated a 
n of justice. The method of attain- proposal that proper governmental machinery could be 
her voluntary or compulsory. Such supplied by legislation incorporating the state bar as- 
er, are but futile abstractions until sociation with the entire bar as members and giving to 
he historical back-ground of the association powers of governnient and administra- 
: tion. This proposal was referred to a committee of 
\merican Colonies nat- five headed by Judge Clarence N. Goodwin. On rec- 
the English law societies ommendation of the committee the succeeding Con 
ry unincorporated self-governing ference rejected the idea because of constitutional 
f the state, outside the jurisdiction objections in some states, a general popular prejudice 
ect only to the visitorial jurisdiction against special incorporations and a feeling that the 
charged with the education, qualifi- voluntary state bar association had a field of usefulness 
| members to the bar and their dis- which might not be fully covered by an incorporated 
ission.* When the Colonies separated involuntary body. In an address delivered by Judge 
prevailing spirit of democracy caused (Goodwin before the New York State Bar Association 
titles and class privileges to be jn 1922, while chairman of the Conference of Bar As- 
law associations generally dis- sociation Delegates, he stated that a far more potent 
persons licensed to prac reason which inclined the committee to this recom- 
ha | by enforceable standards of mendation was “that the bar being a component part 
tion, et r morality, made such unbridled use of the Department of Justice and composed of officers 
- franchise as to bring widespread reproach upon of the court is in reality and in law a body politic, and 
profession. Finally, their practices were so mur- that what is most needed is legislation providing for 
red at by the public that about 1870 a few high- the government of that public body.”” 
nded lawyers in several states formed voluntary bar This idea, that a state legislature recognize the 
sociations to correct this evil Their efforts were bar as a body politic, provide for a bar governing 
lerately successful and other similar associations oard, to be selected by the entire bar, and give that 
formed throughout the United States whereby hoard of governors power to promulgate rules, ad- 
fessional standards were greatly improved. Espe- minister discipline and determine the matter of admis- 
lly encouraged by the success of the bar associations <jons. took root and the whole subject was subsequently 
New York and Philadelphia, a selected group of discussed at length in two reports of the Conference of 
enty-five lawyers met at Saratoga Springs, New far Association Delegates. The movement derived 
* Address + the Mid-Winter Meeting of the Ohio State marked impetus from the overseas pilgrimage in 1924 
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of more than a thousand American lawyers, most of 
whom were favorably impressed with the all-inclusive, 
self-governing law societies of England, and the trend 
of thought naturally turned toward the pre-Revolu- 
tionary ideal of bar organization.’ 

At the meeting of the American Bar Association 
in September, 1925, the Conference in its report stated : 

“We ought to have an opportunity to get before the rep~- 
resentatives of the bar associations throughout the country 
the experience of the various state bars already officially or- 
ganized with a view to comparing the terms of their various 
enactments, considering the drafts of bills pending in the vari 
ous states, and possible constitutional objections that might be 
made under the provisions of any particular state constitution 
and methods of avoiding them, and work out a national pro- 
gram for bringing about general official bar organization at 
the earliest possible moment.’” 

Pursuant to this recommendation a special meet- 
ing on bar organization was held by the Conference at 
Washington, D. C., in the latter part of April, 1926, 
on the day preceding the meeting of the American Law 
Institute. The spirit of that meeting is well expressed 
in the following excerpt from the opening address of 
Chairman Charles Evans Hughes: 

“The dream that we have, the vision we have—don’t let 
that fail—of lawyers together feeling that the interests of the 
profession are not the interests of a minority, but are the in- 
terests of all, feeling a duty to establish and maintain standards 
and willing to discuss with anybody the way to do it, but intent 
that it shall be done.” 

At this meeting reports of progress under the 
statutory all-inclusive bar acts previously adopted by 
North Dakota, Alabama and New Mexico, were pre- 
sented, as well as the attitude of other states toward 
the movement. The single resolution offered and 
adopted was that the Conference “recommends to the 
various state and local bar associations throughout the 
United States that compulsory, all-inclusive incorpora- 
tion of the bar is a matter that should primarily and 
properly be determined by each state in accordance 
with its own existing conditions and its own tradi- 
tions.”* At the same meeting a report of the Com- 
mittee on State Bar Organization was read, from which 
this noteworthy extract is quoted: “It has been the 
purpose of the committee, which at six annual meet- 
ings has been approved by the Conference, to secure 
legislative acknowledgment of the right of the bar to 
govern itself, subject to the constitutional control of 
the courts and the plenary and inalienable authority 
of the legislature. There cannot be a moral obligation 
where there is no power to discharge it.”"* On the very 
next day, Mr. Elihu Root spoke to the American Law 
Institute of the necessity of organization as the only 
means of dealing with our modern complicated life, 
and added: “Now, it seems to me that the bar, which 
was scattered, with so little cohesion and so little com- 
mon sentiment, that the bar is getting itself into that 
kind of organization, with a common purpose which is 
going immensely to increase its power, both for the 
specific purpose that we are undertaking here, and 
hereafter, forever, for the accomplishment of all the 
things which are necessary for the maintenance of our 
system of law and our free institutions and our order 
and liberty.” 

At the meeting of the American Bar Associa- 
tion in 1927 the committee on State Bar Organization 
reported to the Conference that bar integration was 
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taking various forms. The trend of thought is 
cated by the following excerpt from its report: 

“But the problem of what sort or form of organization 
best adapted to the conditions existing in a given state is 
which must be answered by lawyers of that state in the lig 
of its own history and its own situation. It is not for t 
committee or even for this Conference to tell any state 
what it ought to do; its function is limited to the investigati 
of various kinds of organization, a statement of the facts wit 
reference to their operation and development, the argument 
urged in favor of a preference for each form and such cor 
structive criticism as seems to be warranted by the facts 
closed.” 

In presenting the report of this committee to t 
Conference at the meeting of the Association in 193 
the chairman referred to the special meeting of the Cor 
ference previously held in that year to discuss promotior 
of state bar solidarity and effectiveness, and significant 
observed that when this committee was created there wa 
an assumption that statutory organization of the bar 
implied a development similar to that common in tl 
Canadian provinces and among the bars of Continent 
Europe, but that the trend of events had been different 
and by merging the existing state bar associations ar 
preserving their multifarious interests, policies at 
methods of work, with the inclusive organizatio: 
created by statute, we had done something entire! 
modern and original and much more significant tha: 
was originally intended.® 

At the Association’s meeting in 1933 the Confer 
ence was presented with a report of the Committee or 
Bar Integration which affords a complete summary of 
the present situation. From an excellent review of this 
report, printed in the October, 1933, number of The 
Journal of the American Judicature Society, it appears 
that thirteen states now have official, all-inclusive, 
statutory bars; in eleven more the state associations 
have approved the principle of inclusive organization 
in four other states the local associations are affiliated 
with the state associations and two of these are als 
seeking official status. Only twenty states remair 
which do not fall strictly within these classifications 
Referring to the situation in Illinois where it has beer 
suggested that complete unification may derive fron 
Supreme Court rules, the committee report says: “Your 
committee does not deem it to be within its province 
to recommend any one form of integration, or any on 
type of act as against another. In any state the route 
to integration and the extent of integration desirable, 
are problems which must be answered by the lawyers 
concerned and in the light of local conditions. It is 
proper however to point out that while there is no good 
reason why integration by court rule should not result 
in as effective control over discipline and admission as 
integration by statute, that those functions constitute 
but part of the work of a state bar.” 

So run the annals of bar organization—enough to 
suggest its objectives and methods. By way of re- 
capitulation it may be said that improvement of the 
administration of justice, already referred to as the 
broad objective of bar integration, seemingly presents 
two aspects, the welfare of society in general and the 
welfare of lawyers as a class. True, the interests of 
both of these beneficiaries of bar organization are in a 
social sense interrelated, yet they give rise to two dis- 
tinct classes of objectives, to-wit, those primarily for 
the benefit of society at large and those for the benefit 
of lawyers. There may be other objectives primarily 
intended for the equal benefit of each. The scope of 
objectives desired logically determines the method of 
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oluntary method may be on the 
1 to all who have been licensed to 
ven state or territory, the affiliated 
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ms with the state bar association. 
organizations are scarcely ever 
e other hand, involuntary integra- 
inclusive bar. This method may be 
ration, by legislative recognition of 
1 body politic and the creation of a 
f governors, or by judicial order. 
ary method the powers conferred 
to the objectives sought 
he light of exigencies that now con- 
umé of the progress of integration, 
he last twenty years, is not a dry 
place events but a thrilling record 
nd significant achievements. In his 
ress to the American Bar Association 
t thus pointed out a prevailing attitude 
| thereby pitched the endeavor on the 
ublic good: “‘Unconsciously, we all 
f administering justice as something 
rivate benefit instead of treating it 
hing to be done for the public serv- 
tion of law is affected by that same 
ch I have mentioned, in which citi- 
what they are going to get out of 
id of thinking of what they can 
country.”” In 1922 he sounded this 
meeting of the Conference of Bar 


of first importance to our political and economic order. 
It is not primarily a way to make a living or to accumu- 
late great wealth or to serve clients in a way that is 
harmful to society. The lawyer is in reality a minister 
of justice and should set his face like a flint to live up 
to the high standards of public service, good conscience 
and common honesty that mark his calling. Therefore, 
is it strange that some who have not this vision and 
others who are steeped in the traditional individualism 
of the bar look askance, if not with open hostility, at 
any movement toward integration ? 

But temporary lack of vision is not a hopeless in- 
firmity and individualism is not passé. We may well 
condemn the ill-timed slogan now so frequently heard 
that “this rugged individualism must go.” It is too 
easily misunderstood. If by it is meant the ruthless 
selfishness that at times has seemed to dominate our 
economic, political and social life, good and well, but 
if it is directed at the spirit of self-reliance, self-help 
and initiative that must always characterize a free 
people, it is all wrong. In the long perspective by 
which the path of progress must be finally charted the 
individualist is apt to see the way steadily and see it 
whole. We only plead that all of this spirit, nowhere 
stronger than among lawyers, may coordinate their 
activities and powers so as to speak with united and 
commanding authority whenever their voice should be 
heard. 

Efficient administration of discipline within the 
bar is undoubtedly the function of bar integration 
which most readily appeals to the public. I am aware 


of no integrated bar that has assumed to act finally 
on admissions and disbarments. The weight of au- 
thority seems to be that the determination of such 
matters is a judicial function."* Nevertheless, it al- 
ways should be borne in mind that the disciplinary 
powers of courts and their willingness to exercise them 
will be ineffective without the diligent cooperation of 
lawyers in exposing unworthy applicants for admission 
and laying bare the misdeeds of unfaithful members of 
the bar. It is, indeed, of first importance to the bar 
that proper standards be erected within and investiga- 
tions be there initiated and pursued with preventive and 
curative measures in mind as well as disbarments. 
Lawyers, like other members of society, are judged by 
the company they keep, and it cannot be that the state 
is without power to legislate against menacing condi- 
tions. In the exercise of the police power the people 
may legislate broadly to protect themselves from harm, 
and one would be bold indeed to define the scope of the 
power. How far it may go within the constitutional 
bounds of ordered liberty has recently been brought to 
our attention by the Supreme Court of the United 
States in the Minnesota Home Building and Loan As- 
sociation case, wherein it was said: “It is manifest 
from this review of our decisions that there has been 
a growing appreciation of public needs and of the 
necessity of finding ground for a rational compromise 
between individual rights and public welfare.”"* The 
government always retains adequate authority to secure 
the peace and good order of society, nor can the Legis- 
lature “bargain away the public health or the public 
morals.” We dare not invite the possible consequences 
of failure to set our own house in order. 

But the spectacular objective of administering dis- 
cipline should not be permitted to obscure the equally 
important function of advancing the science of juris- 
prudence and other efficient means of improving the 
In his presidential address 
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delivered at the annual meeting of the Association of 
American Law Schools at Chicago, in December, 1933, 
Dean Clark of Yale University Law School called 
attention to “ a spirit of criticism, of inquiry, of de- 
termination to seek ultimate truth” among the law 
teachers of today, and to the fact that this Association 
“has served increasingly as a forum, if not a battle 
field, for new ideas in legal philosophy and new con- 
cepts in legal pedagogy.” It must be recognized that 
much of the stimulus and guidance that has come to 
the bar in the last decade or so has emanated from 
members of the teaching profession who are peculiarly 
fitted and equipped for the work of research in the 
law and related sciences. It is a proper objective of 
an integrated bar to provide through meetings, period- 
icals, conferences and in other ways for prompt inter- 
change of ideas among members of the legal profession, 
and otherwise advance the science of jurisprudence, 
and to establish and maintain service centers as well 
as to promote efficiency and dispatch in the rendition 
of professional services. 

Nor should matters more immediately affecting the 
economic welfare of lawyers as a class be overlooked. 
There is today an increasing congestion of the bar 
which threatens its moral collapse. It is fine to say 
that making a living is merely incidental to a lawyer’s 
ptimary duty to render public service, but, under highly 
competitive conditions that make realization of that 
incident improbable if not impossible to all, for many 
the primary duty is either never in or is soon out of 
the picture. Deviation from right standards is in- 
evitable, frequently resulting in a disgraceful and 
menacing liaison between members of the bar and lead- 
ers of highly organized crime. Contributing causes of 
this economic demoralization have been lay encroach- 
ment upon what has heretofore been regarded as ex- 
clusively the lawyers’ field of activity, the development 
of a social philosophy creating liability without fault 
determinable by boards and commissions without the 
aid of lawyers, and the settlement of controversies by 
arbitration without resort either to bench or bar. Such 
causes may be minimized or removed by cutting down 
the expense, uncertainty and delay incident to court 
action which have undoubtedly provoked some of them, 
and by a better understanding of the scope of service 
that should be entrusted exclusively to lawyers—not 
primarily that they should enjoy the benefits of a 
monopoly but to the end that the public should be 
assured of prompt, inexpensive, and efficient justice. 
In an article appearing in the Annals of the American 
Academy of Political and Social Science for May, 
1933, and again in an address before the last annual 
meeting of the Association of American Law Schools, 
Prof. Llewellyn of the Columbia University Law 
School called attention to the present maldistribution 
of legal services and suggested recourse, if need be, to 
drastic remedies to correct the evil 

We all know the difficulty of obtaining legislation 
on voluntary bar association initiative even after most 
of our !egal brethren and laymen generally are per- 
suaded of its worth. This experience, along with con- 
stitutional objections and a common lay assumption 
that bar discipline is the principal aim and end of bar 
organization, has led to recent proposals of bar integra- 
tion by judicial order. I shall not attempt to review 
the ground so well covered in the address on this 
method of integration by your retiring president, Mr. 
Robert Guinther, at your annual meeting in July, 1933, 
but some general observations as to the new plan may 
be apropos. 

That courts have 
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unused or undeveloped is suggested by the fact that 
for the first half of our national history the judi 
branch of government carried full responsibility 
the administration of justice. The bench and bar w 
not then so constituted as to be responsive to need 
reforms and legislatures sometimes acted in mat 
strictly judicial ‘because there was no other organ 
the expression of the popular will. If it so happe: 
that now the attitude is reversed and legislatures 
generally unresponsive to reform needs it is but natu 
that people should turn to the courts. In this situat 

it will scarcely be said that a constitutional court 
competent jurisdiction should omit or stay performa: 
of any of its judicial functions because of prior leg 
lative encroachment or. until the passage of a legis 
tive act “conferring” any judicial power that it | 
sessed. By the mere encroachment of one or the 1 
lect of another neither branch of government can ga 
or lose power in contravention of the constitution 
separation of powers. Assuming the existence of su 
a constitutional provision, powers belonging to 
branch cannot be legislatively conferred upon -anoth 
The solution lies in a proper determination of the lin 
of legislative and judicial power. However light! 
some may regard the constitutional separation and d 
tribution of governmental powers, it is still the patt 
of our fundamental law. Whenever a better form 
government for our people is devised we will doubtless 
adopt it, but until such is lawfully done it is neither 
honest nor safe to scramble or destroy the pattern 

We are sometimes inclined to interest ourselves 
in the polemic rather than the practical side of tl 
question of distribution of powers, but it seems to 
that when called upon for needed relief each dey 
ment of government should wisely and courageous 
exercise what seem to be its powers under the Cor 
stitution. If an unforeseen overlapping of authority 
brings about functional disorder there is a prompt 
and authoritative way of determining the true line of 
cleavage. Full coordination of the several department 
of government is best calculated to promote the “ea li 
welfare, and it must always be presumed that well c 
sidered proposals addressed to any department wil Nt 
given fair consideration, and, if deemed proper, mad 
effective to the full extent of the powers 
such department. 

At this time we have no state bar integrated 
heretofore discussed, by judicial order 
instances broad disciplinary powers, 
final review as to disbarments, have been 
court rule upon certain bar associations. Absent c 
stitutional objections, it would seem that the disci 
plinary objective might be as effectually attained by 
tegration under judicial order as by statutory 
Whether or not all other equally desirable objective 
of an integrated bar can be reached by the judicia 
method is a question that challenges the most careful 
and courageous consideration. The same ardu 
study, full discussion and careful experimentation th 
have demonstrated the worth of other methods w 
doubtless determine the adequacy of this proposa 
Kach state may try the method of its own choosing 
Whatever our choice may be we should always remen 
ber and ponder well these words of Mr 
in his address before the Conference of Bar 
tion Delegates in 1916: “Let me say, in closing, that 
you can draw up 10,000 different and beautiful schemes 
on paper, but they are of no value at all unless me! 
living men, are going to do things under them, d 
the things that are contemplated i in the scheme.”’ 
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foreign exporters and foreign importers have 
only dealings with the official Soviet trade 
resentations their respective countries, they 
take up contact in the U.S.S.R. itself 
organizations owned by, but separate from, 
rovernment But even in these transactions 
ernment control is never relinquished; and the 
r countries shows that this situa- 
requires particular consideration in the negotia- 
friction and disap- 


treaty, 
nercial with the 


ire of the 


mic 


equality o1 


i 
signatory 


special 
ties with the U.S.S.R. arises 
monopoly of 
her domestic trade 


me made 


, 
n the organi 


erience or 


Ot a Commi rciai 


tment in t coTl intercourse 
~S R are t 


4. commer! 


veen caplit 


avoided. 
treaty as it is usually concluded 
little effect on the 


f a firm of lawyers specializing in 
ntributions by him have 


states has 
Fr tz : ‘ 
law is ‘ ty Previous 
I As tion J 


FRITZ 


MoseEs* 


commercial relations between the nationals of the 
signatory powers; it is hardly ever resorted to in 
the everyday routine of business. In the commer- 
cial dealings with the U.S.S.R. it becomes the 
Magna Charta on the fair and proper provisions of 
which depends the frictionless execution of the indi- 
vidual business transactions. 

The task of the negotiators is somewhat allevi- 
ated by the treaties which the U.S.S.R. has already 
concluded with other countries. Of these Ger- 
many’s treaty is the most interesting for us. Her 
commercial relations with the U.S.S.R. were the 
closest of all countries and in their nature similar 
to our own. Moreover, her treaties with the 
U.S.S.R., particularly the “Legal and Commercial 
Treaty of October 12, 1925” containing the “Settle- 
ment (SA), Economic (EA), Railroad (RA), Ship- 
ping (ShA), Taxation (TA), Arbitration (AA), 
Industrial Property Protection (IPA) Agreements” 
and the “Economic Protocol” of December 21, 
1928, are the most thorough and on the whole suc- 
cessful attempts to put the commercial relations 
of a capitalistic state with a communistic state on a 
sound basis. Before we discuss those treaty pro- 
visions which directly affect the business dealings 
of private enterprises with the U.S.S.R and which 
deviate from the usual provisions of Commercial 
Treaties, the development of the organization of the 
Soviet foreign trade will be shortly outlined. 


The Foreign Trade of the U.S.S.R.—The Develop- 
ment of Its Organization 


State monopoly of the foreign trade of the 
U.S.S.R. implies neither that one organization of 
the state is exclusively in charge of all phases of 
the merchandising process nor—and this has given 
rise to some confusion—that the Soviet state itself 
is a party to all transactions and thus liable for 
the obligations assumed on the Russian side. 

When in 1920 the Russian blockade was lifted 
and opportunities for foreign trade, at least with 
the Baltic States, presented themselves, the Peo- 
ple’s Commissariat for Foreign Trade was organ- 
ized and the entire foreign trade centralized in this 
office. Soon the increase in foreign trade and the 
change in the domestic economic policy made a 
change in the foreign trade organization impera- 
tive? There were organized in foreign countries 
official trade agencies and in each Soviet republic of 
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the Union an export and import office—Gostorg. 
The Soviet organizations which wished to buy from 
or sell to foreign countries generally had to use the 
services of these offices or agencies. But excep- 
tions were made and quite a few organizations were 
given permission to do business directly with for- 
eign countries and to send their agents and even 
open up offices abroad, separate from the official 
Soviet trade agencies. Regardless of whether or 
not these organizations were government owned the 
obligations which they assumed were theirs, and 
not those of the state, even though the official trade 
agencies had to be informed of all their negotia- 
tions and contracts and had the right to object to 
them. 

In 1925 a new change occurred.’ Special sepa- 
rate import and export corporations were formed 
for various lines. Shareholders were generally the 
gostorgs and other state enterprises interested in 
the particular line of business. Their capital was 
small. Their agents abroad were the official Soviet 
trade agencies. But these agencies were reorgan- 
ized. Special departments were formed within them 
corresponding to the various import and export 
companies in the homeland, and these departments 
received their orders and instructions concerning 
the operation of the business directly from the 
companies. 

These export and import companies had no 
monopoly for foreign trade even in their specific 
lines. Some state organizations could still do their 
foreign trading through their own representatives 
and offices, though their number decreased. Other 
organizations received licenses from the Commis- 
sariat for Foreign Trade for special transactions. 
Generally the transactions of these organizations 
had to be consummated through the special Soviet 
trade agencies abroad. Only in case the license- 
holder had more favorable offers from foreign con- 
cerns than the trade agencies abroad was he pet 
mitted to make the contract directly. 

An Order of the Commissariat for Foreign 
Trade of February 6, 1930, started another change. 
This order, with subsequent changes in details, is 
still the basis of the present organization. The old 
export and import companies were reorganized and 
new ones formed. They obtained, with a few ex- 
ceptions, a monopoly of the foreign trade in their 
respective lines. Direct orders cannot be given 
to the trade agencies abroad by any but these ex- 
port and import companies. Furthermore, a great 
part of the work previously done by the agencies 
abroad has now devolved upon these companies 
This applies particularly to orders involving smaller 
amounts, which according to the above mentioned 
decree of the Commissariat amounted at the time 
when it was issued to about 70% of the total num- 
ber of orders, but only to 3%—5% of the total turn- 
over. With respect to all orders the export and im- 
port companies must do a great part of the prepara- 
tory work for each transaction; they correspond 
directly with the foreign merchants with regard to 
matters concerning the preliminary negotiations as 
well as the performance of the contract. The con 
tract may even be signed by the export and import 
companies themselves, and not the agencies abroad. 
In that case the state is not liable unless a guaranty 


3. Resolution of the Central Committee of the Communist Party of 
November 6, 1925. 
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has been expressly given. In practice, the dr 
are mostly drawn by the foreign 
Soviet trade agency and, if accepted, 
bound as acceptor, but the particular export or 
port company remains the party to the contract 

This short outline of the development of 
Soviet foreign trade organization will—it is hope 
give a sufficient background for an understand 
of the treaty provisions which are now 


' 
sellers on 


the state 


cussed. 
I. THe CoMMERCIAL AGENCIES OF THE U.S.S.R 


GERMANY AND THEIR TRANSACTIONS 


The Legal Position of the Soviet Trade Agency 
in Germany 

The Soviet Trade Agency in Germany, as 
most other countries, is not organized in t 
form of a private corporation existing under 
laws of the particular country, such as the Amtorg 
in the United States. It is a branch of the Soviet 
government, attached to the embassy in Berlin 
2 EA). The question of exterritoriality caused 
some difficulty. Although the function of the Trad 
Agency goes far beyond the usual activities 
Trade Commissioners, etc., exterritoriality 
granted to the manager and certain other high of 
cials of the Agency as well as to the offices used 
it in Berlin (art. 4 and Diplomatic Note No 
art. 4; art. 5). 
2. Liability of the U.S.S.R. for Transactions of 

the Trade Agency 

Actions of the Soviet Trade Agency in Ge 
many bind the U.S.S.R., as expressly provided 
art. 6 EA. On the other hand—to clarify a situa 
tion which had given rise to disputes—it was ex 
pressly provided in art. 9 that no liability, unless 
expressly assumed, would attach to the U.S.S.R. for 
obligations of other Soviet state organizations 
semi-state organizations which were doing business 
with or within Germany. To protect the German 
parties they are to be warned in writing in each case 
by these state organizations that the mere consent t 
the contract by the Trade Agency does not 
a state guaranty. This point is the more im 
tant state organizations which 
“put on a business basis and for which no appr 
priations are made in the state budget” are liab! 
only with that portion of their assets, 
at their free disposal” (See art. 19, 21 and 
Civil Code). 


Imp! 


because those 


“which 


2 So 


3. Jurisdiction 


If a government goes into business on such 
scale as the U.S.S.R. the doctrine of 
territoriality with regard to foreign 
all their activities would create litions 
and unsatisfactory to both parties. The 
U.S.S.R. has therefore, with regard to the actions 
of the Trade Agency, waived the right of exterri 
toriality and subjected itself to the jurisdiction 
the German courts, and its property to executl 
proceedings, insofar as it is not used in the exer 
cise of its sovereign rights and in consular 
diplomatic activities (art. 7 EA). Corresponding 
provisions have been stipulated with regard to ot 
Soviet state and semi-state organizations doing 
business with or within Germany, and it is mad 
clear that even such property which within the 
territory of the U.S.S.R. would be exempt from 


absolute ex 
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assets (see 


be accepted by 
1 in its exterritorial offices 
upon (Memorial of the Foreign 
ichstag ad art. 6 and 7). For dis- 
of transactions made in Germany 
ther organizations having their seat 
of the U.S.S.R. the competence 
upon 


vould 


even 


Berlin has been agreed 


4. Arbitration 
transactions with German citizens, 
German corporations, made 
the U. S.S.R., are concerned, 
1921 provided that the Soviet 
insert into all contracts an arbi- 
13 of the treaty of May 6, 1921). 
n was almost useless due to the fact 
Russian as well as Soviet laws with 
ration are rather similar to our com- 
before the enactment of 
ration statutes. A special “Agree- 
ration Courts in Commercial and 
within the treaty of October 
the arbitration clause 
between German parties 
, wherever concluded, but 
an arbitration clause is agreed 
will not be frustrated by the gen- 
Detailed provisions 
ation procedure are given in fifteen 
| notes in the Final Protocol. 


an firms and 
n the territ ry of 
r AA a) 


| ‘ 
NWidy 


the old 
rd to arbit 


viz. to our law 


use ol 
tracts 


U.S.S.R 


. 1 
Soviet law 


5. Law Applicable 


ns made by the Trade Agency or 
emi-state organizations within Ger- 
be governed by German law (art. 7, 9 
saction is governed by Soviet law, 
art. 30 of the Soviet Civil Code 
luded insofar as it declares void 
tends obviously to damage the 

> Note No. 3). The non-applica- 

the Soviet Civil Code, providing 
ghts are protected by the law except 
exercised in contradiction to their 
intendment,” has not been stipu- 


Authority of the Trade Agency and Other 
Soviet State Organizations 


Provisions in the treaty concerning the regis- 
tion of the Soviet organizations in the German 
mmercial Register and the periodical publication 

heir charters, balance sheets, names of their 

et rt. 3, 9 EA; see also Memorial of 
reign Office to Reichstag ad art. 9, 10) are drafted 
to provisions of the German law re- 
ting to German corporations. These German laws 
ffer from our own. Nevertheless, the smoothness 
our commercial relations with the U.S.S.R. may 
enhanced by provisions making it possible for 
ants to rely on the authority of the Soviet 
ntatives and settling such questions 

ransactions of Soviet state organiza- 

nto by their duly authorized repre- 

in violation of their charter pro- 

even if made with the consent of 


‘ 


cers 


orrespond 


“Vv 


IT. GeRMAN FirMs IN THE U.S.S.R. AND THEIR 
PROTECTION BY TREATY 

uying from or selling to the Soviet organiza- 
tions, if done on a larger scale, requires for the 
development of the business as well as for its satis- 
factory performance proper representation in the 
U.S.S.R. Due to the monopolistic character of for- 
eign trade in the U.S.S.R. the decrees about foreign 
firms doing business within the Soviet territory are 
rather stringent. It is therefore of special impor 
tance that a Commercial Treaty with the U.S.S.R. 
safeguard the legitimate interests of firms desirous 
of doing business with the U.S.S.R., without run- 
ning counter to the fundamental economical prin- 
ciples of that country. 

Under a decree of the “Council of People’s Com- 
missioners’’* all foreign business enterprises require 
a special permit of the Commissariat to do business 
within the U.S.S.R. and to open up agencies, of- 
fices, etc. (sec. 1). Exempt therefrom are only con 
cerns which limit their activities to negotiations 
and occasional transactions with the above men- 
tioned Export and Import Companies and Foreign 
Trade Bureaus (sec. 12). Before the Commissariat 
grants a license it requires very detailed informa- 
tion (See sec. 7 and par. 1 of the Instructions of 
the Commissariat of April 15, 1931). And yet the 
license may be withdrawn by the Commissariat not 
only in the case of violations of the terms under 
which it was granted, but merely if the activities 
of the foreign firms are not in accord with the in- 
terests of the U.S.S.R. (sec. 11). 

The provisions of the German-Soviet Treaty 
of 1925 have all the earmarks of the difficulties of 
finding a formula that would harmonize the justi- 
fied demands of the Soviet state for the protection 
of its economical system with the demands of the 
German firms for assurance against sudden govern- 
ment ukases bringing their investments and efforts 
to naught. 

Art. 2 of the “Settlement Agreement” (Nieder- 
lassungsabkommen) (SA) establishes in the general 
manner usual in Commercial Treaties the right of 
the citizens of the contracting parties “to devote 
themselves in the territory of the other party to any 
activity or business, which is not forbidden by law 
to the citizens of that country or to those of the 
most favored nation.” Here is one of those pro- 
visions which in spite of their reciprocal form are 
one-sided in substance, due to the difference in the 
economical and political structure of the signatory 
powers. It was therefore necessary to come to terms 
on the application of this article in various differ 
ent situations. Some activities were expressly 
stipulated as not forbidden within the meaning of 
art. 2. SA. Thus, German engineers may without 
hindrance enter and reside in the U.S.S.R. to super- 
vise the execution of orders given by the Soviet 
organizations or to attend to repairs of machinery 
delivered upon previous orders (Final Protocol No. 
2 ad art. 2) and no registration will be demanded 
from them. (Memorial—notes to art. 2). Further- 
more, Germans who are domiciled in the U.S.S.R. 
are allowed to become parties or shareholders in 
Soviet corporations on the same conditions as citi- 
zens of the U.S.S.R. (Final Protocol ad art. 2). 
The Memorial of the German Foreign Office com- 
ments on this provision that it was prompted by 


‘ March 11, 1931—Collection of Laws No. 24, 1981, art. 197 
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actual experience in the past. It also states that 
due to the Soviet economic system it was impos- 
sible to safeguard in the same manner the invest- 
ments of those German parties who are domiciled in 
Germany. (Note ad art. 2). 

As to corporations, their recognition is as usual 
in Commercial Treaties, provided for (art. 16 SA). 
But permission to do business in the territory 
of the other party remains, of course, dependent on 
the laws and orders therein in force. So that Ger- 
man corporations might be protected against arbi 
trary measures, particularly of provincial adminis- 
trative bodies and against handicaps placed on them 
in competition with the Soviet state business organ- 
izations, it was provided in art. 17: ‘The corpora- 
tions admitted to do business shall receive from the 
authorities and business organizations in the re- 
spective country every assistance. Assistance is 
to mean thzt the foreign private corporations as 
such will not’ be subjected to any special restrictions 
in their business relations; especially no restrictive 
laws, orders or other governmental measures shall 
be enacted or applied which would prevent these 
corporations from continuing in the proper manner 
the activities for which they received a license or 
which they were otherwise allowed to carry on.” 
And to give this somewhat general formula more 
significance the Soviet government declared in the 
Final Protocol (ad art. 17) that it was not their in- 
tention to enact or apply in the general normal 
business relations such restrictive megsures as to 
hinder the activities of German licensed corpora- 
tions in competition with enterprises in which the 
Soviet government had a participation. In the 
negotiations between the two governments in De- 
cember, 1928, the Soviet government expressed 
their readiness to call again to the attention of the 
competent authorities their duty to apply art. 17 
“in an exact and conciliatory manner.” 

In the Final Protocol to the “Taxation Agree- 
ment,” dealing mainly with questions of double tax- 
ation, (ad art. 1), reference is expressly made to the 
above quoted art. 17 SA; accordingly the U.S.S.R. 
may tax German corporations doing business in the 
Soviet territory in the same manner as Soviet citi- 
zens and the citizens of a most favored nation; but 
it was agreed that “such taxation must not prevent 
them from doing business in the ordinary manner.” 
(Memorial, Notes to art. 16 and 18 SA). 

There has been discussion in Germany as to 
whether it would be possible for several German 
firms to combine in opening up an office in the 
U.S.S.R. in order to decrease the overhead of a 
representation for each firm. The question seems 
to be of particular importance in the business rela- 
tions between the United States and the U.S.S.R., 
as the distance between these countries is so much 
greater than between the U.S.S.R. and Germany, 
and as it is therefore less feasible to make occasional 
quick trips from one country to the other and more 
important to be represented continually in the 
U.S.S.R. As according to the practice of the Com- 
missariat for Foreign Trade only such foreign firms 
are being admitted as actually have a business en- 
terprise abroad, there seems to be doubt whether 
such combination agency would be permitted. 


5. See A. Goldstein an 
im Geschaeftsverkehr mit dem Auslande 


1 A. Rapoport, Das Soviet-Wirtschaftsrecht 
Heft 2 p. 10/11. 


The German-Soviet Treaty does not deal with th 
matter. 

Related hereto is the question of whether it y 
be possible to organize in the U.S.S.R. the usual 
auxiliary associations, Chambers of Commerce, et 
The functions of the Soviet Trade Agency in Ge 
many were stated in the Treaty of 1925 to be: 

“(a) To improve the business relations between Germany a1 
the U.S.S.R. and to represent the interests of the U.S.S.I 
with regard to foreign trade; (b) to attend to the regulat 
of the foreign trade with Germany in behalf of the U.S.S.I 
(c) to carry on foreign trade with Germany in behalf of t 
U.S.S.R.” (art. 3 EA). 

In the Final Protocol it was stipulated that, in 
exercise of the functions under (c), the Trade 
\gency was free to communicate directly with 
the competent German state and Dn 
exercise of the functions under (a) and (b) with 
the central authorities, the various state depart- 
ments. In the negotiations for the United States 
U.S.S.R. Commercial Treaty it might be well to a1 
range that such rights, insofar as they do not fall 
strictly within the consular functions, be granted 
by the U.S.S.R. to whatever private organizations 
the American manufacturers and exporters 
deem advisable to form for such purposes. 


ITT. 


offices ; 


SERVICE CONTRACTS AND PROTECTION By TREATY 


The industrialization which the Soviet economy 
is undergoing, unique in its motives and unique 
the driving force applied to it, has brought into ex 
istence contracts of a rather unusual nature; the 
service contract with foreign concerns for technical 
assistance; the service contract with individual 
foreign experts; and the concession contract. The 
scope of this article permits only a 
these contracts insofar as they raise problems whi 
are to be dealt with in a Commercial Treaty. 


1. Service Contracts with Foreign Concerns for 
Technical Assistance 


discussion of 


These contracts impose on the foreign concern 
all or some of the following major obligations: (a) 
to work out the project of an industrial enterprise 
within the U.S.S.R. with complete specifications 
(b) training of Soviet workers either in the fac 
tories of the foreign concern or in the U.S.S.R. | 
foreign experts; (c) placing at the disposal of the 
Soviet organizations the patents and 
of the foreign concern; (d) supervision of the ere 
tion of the work in the U.S.S.R. and starting its oy 
eration after erection. . 

Contracts of this nature may have an effect that 
transcends far beyond the interests of the parties 
involved. In Germany one has seriously discussed 
whether such contracts are not bordering on eco 
nomic treason, whether the firm that renders its 
assistance to the Soviet organization is not raising 
a competitor dangerous to the entire national 
economy.® In general German industry has con- 
sidered the balance to be in favor of such contracts 
But the German parties have generally been care 
ful to insert in their contracts provisions that pre 
vent the results of their assistance from being used 
in the future by the Soviet organizations to com- 
pete with them in foreign markets. Thus, in some 
of these contracts the Soviet party agreed not t 
export the articles manufactured with the help of 


ie a 


schrift fuer Ostrecht 


trade secrets 


Goldstein, ““Vertraege ueber technische Hilfeleistung” in Zeit 
1931, pp. 502-510. 
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ern, or to limit their exports to cer- 
Such agreement gives, of course, 
the individual concern which is a 
ntract—a right which it may be 
an individual to enforce—and 
ition on the Soviet state only if the 
ot a Soviet organization, is party 
In view of the national interest in 
it would seem to be advisable to 
protection in a Commercial Treaty. 
reaties do not contain any provision 
ut it should be possible to find a 


otection by treaty that would be satis- 
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th countries. 


2. Service Contracts with Individual Foreign 


Experts 


f this nature present certain unusual 
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U.S.S.R. in whose territory he must 
The German-Soviet Treaty 
many of the problems in- 
contracts; and in the negotiations of 
difficulties 1 had arisen in prac- 
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ke back tools, instruments, etc. for 
their profession (art. 5 SA; art. 31 
articles 29 EA), well as 
exchange, jewels, e (art. 5 SA, 
No. 2 ad art. 5) were regulated in 
made the subject of further negotia- 
Regardless of treaty provisions ex- 
the U.S.S.R. will do well to insert 
clauses concerning 
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satisfactory 
3. Concession-Contracts 
Contracts can be concluded only 
strong parties and involve large 
Unlike contracts with experts for 
nce, protection by treaty is there- 
to the same extent, and, due to 
litions in each case, such protection is 
The German-Soviet Treaty of 
of German conces- 
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requests of German 
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40 EA) 
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1. Consignment-Depots 


ent contracts have been an important 
trade. They were entered 
Soviet Trade Agency which in turn 

f the People’s Commissariat for 
for selling the merchandise through- 

The Treaty of 1925 contains vari- 
s concerning the storage of consign 
in public warehouses (art. 21, 30 


an-Soviet 


Certain grievances of German consignors 


iations in 1928 and the 
improvement of 


the negot 


nt promised 


2. Foreign Insurance Companies 


In art. 1 of the Annex to art. 16-18 SA it was 
provided that insurance companies of the one party 
were allowed to operate in the territory of the other 
only with special permit. But, as the insurance busi- 
ness in the U.S.S.R. is a state monopoly, the Soviet 
government has not looked favorably upon the at- 
tempts of the German government to obtain the 
permission for German insurance companies, par- 
ticularly transportation insurance companies, to do 
business in the U.S.S.R. 

In view of the Soviet system of obligatory in- 
surance for certain risks, the German merchants 
were protected against the necessity of insuring 
their merchandise in transit on Russian soil with 
the Soviet insurance system (art. 2 of the Annex) ; 
and the work of adjusters of foreign insurers in 
the U.S.S.R. was safeguarded (art. 3 Annex, art. 
12 “Shipping Agreement,” Memorial note to art. 
3 Annex.). 

3. Shipping 

The “Shipping Agreement” (ShA) contains 
mainly provisions similar to those of the treaties 
between Germany and Russia of 1894 and 1904. 

Of special interest is that the use of vessels of 
the one party for the transportation of goods may 
not be restricted through decrees or administrative 
orders of the other party. This provision (art. 3 
ShA) was inserted in view of orders of local Soviet 
authorities that for the conclusion of contracts of 
affreightment on foreign ships their consent would 
be required. 

The German government tried to obtain from 
the U.S.S.R. a general permission for the establish- 
ment of agencies of German shipping companies in 
the US.S.R. This was refused, but the U.S.S.R. 
declared that it would treat in a conciliatory man- 
ner requests for admission of such agencies from 
German shipping companies which were carrying 
on regular traffic with the U.S.S.R. (Memorial note 
to art. 13). 

V. PATENTS AND TRADEMARKS, AND THEIR PRO- 
TECTION BY TREATY 


The Treaty of 1925 contains a specific “Agree- 
ment concerning Protection of Industrial Property” 
(IPA). It is mainly devoted to redress the in- 
juries caused German patent and trademark owners 
through the decrees during the war and through 
the impossibility of obtaining adequate protection 
after the war due to lack of a convention (See art. 
2-5). In art. 1 the nationals of either party are as- 
sured the same treatment as those of the other 
party with regard to their patents, trademarks, etc., 
as well as with regard to protection against unfair 
competition. In the latter respect the Final Protocol 
ad art. 1 establishes for both powers the duty to at 
least supply effective protection against misleading 
statements concerning the crigin of merchandise or 
the firmname of its producer. Art. 6 provides for 
priority rights along the lines of art. 4 of the Paris 
Convention, of which the U.S.S.R. is no signatory 
power. In view of the new Patent and Trademark 
Laws of the U.S.S.R. (1931) the problems with re- 
spect to this subject differ now from those which 
were acute at the time the Treaty of 1925 was con- 
cluded between Germany and the U.S.S.R. 

The negotiations of the German-Soviet Treaty 

(Continued on page 221) 











IMMEDIATE PROBLEMS FOR THE BAR 


Breakdown of Law Enforcement Agencies in Many Parts of the Country—Steps Tak: 
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by Department of Justice to Combat Situation Embrace “Twelve Point Program” of 
Proposed Legislation—Need for Giving United States Supreme Court the Rule 
Making Power on the Law Side in Order to Reform Procedure of Federal 


Courts- 


President Roosevelt Favors Step 
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Non-Partisan Board of Ad 


visors Named to Aid in Atttack on Problems Discussed? 


By Hon. 


HOMER 


S. CUMMINGS 


Attorney General of the United States 


R. PRESIDENT, Members of the New York 
M County Lawyers’ Association, Ladies and 

Gentlemen: As, of you are aware, 
the Department of Justice has, for nearly a year, 
been conducting what is popularly known as “a 
campaign against crime.” Manifestly, the situation 
is one calling for unusual and intensive effort. 

The cost of crime has cast upon the people of 
the United States an annual burden of appalling 
proportions. In nearly every sizable community 
throughout our country heavy tribute is exacted 
from honest enterprise by the threats and violence 
of the racketeer. criminals, engaged in 
various kinds of predatory offenses, constitute a 
serious menace to life, property, and personal free- 
dom. Instructed as to the relative security which 
lies in the twilight zone between Federal and State 
authority, these roaming groups seek safety there 
and all too often find it. 

Moreover, it must be confessed that there ex- 
ists a distressing breakdown of the law enforce- 
ment agencies in many parts of our land. Inter- 
woven with these various factors are to be found 
the subtle and evil influences which characterize 
the alliance between the lower grade of politicians 
and the criminal classes. We are forced, also, to 
recognize the fact that certain members of the bar, 
skirting close to the verge of criminality, permit 
the cloak of our protect notorious 
enemies of society. 

I do not pause to discuss the manifold aspects 
in which the crime problem presents itself. It is 
enough to say that there is no question confronting 
the American people which is of more immediate 
and vital consequence. 

In the difficult and important business of meet- 
ing this emergency some degree of leadership must 
be afforded by some agency that can deal with the 
subject with a fair degree of authority, and with a 
nation-wide approach. It is for this reason that I 
have felt that a high duty rested upon the Depart- 
ment of Justice 

I have not entered into this matter impulsively 
or with any illusions. I have fully realized that it 
presents difficulties which cannot be solved by a 
dramatic coup or by sporadic and intermittent at- 
tack. It presupposes a long and persistent cam 
paign, supported and encouraged by the earnest co 
operation of all who respect law and believe in 
orderly government 

At the outset the Department of Justice set up 


course, 


> 
Roving 


profession to 


"Address delivered at Silver Anniversary Banquet of New York 
Lawyer Associatior March 14 34 


a special division to deal with racketeering and k 
naping. We strove, also, to bring about a 
intimate, friendly, and cooperative spirit betwee: 
the Federal and local law enforcement 
This was a matter of the highest consequence. We 
have sought also to improve our scientific facilities 
strengthen our organization, advance the traini: 
of our personnel and, last but not least, stiffen ou 
own morale. I am happy to report that the result 
already achieved have been distinctly gratifying 

Moreover, the Department of 
laboration with the Senate Committee on Crim: 
represented so efficiently by Senators Copelan 
Murphy and Vandenberg), has caused to be pr 
sented to the Congress a “twelve point progran 
of proposed laws. I do not pause to discuss these 
bills because I desire quickly to pass on to certair 
problems with which we here tonight are mor 
intimately concerned. It is say that 
these measures are not calculated to place the Fed 
eral government in control of the crime situatio1 
of the country. It is not our purpose to invite lox 
organizations to turn over their problems to t 
Federal government. Law enforcement, now a! 
hereafter, must, for the most part, be a matter 
local concern. Moreover, there are constitutiona 
limitations which have ever been kept in view. The 
bills, in general, deal with the menace of 
underworld and with that tl 
which has been brought so dramatically forward « 
late by roving groups of criminals, | 
passing state lines and bent constantly 
crimes of violence. 

I cannot rid my mind of the insistent thought 
that all of the matters I have heretofore 
merge into certain other problems with which we 
as members of the Bar, are related by direct ol 
gation. “The law’s delay” has been a by-word sinc« 
Shakespeare’s time, and the activities of certain ur 
scrupulous lawyers who seek to bridg 

between respectability and crime, have 

grave reproach upon the profession 

Let me take up these two problems in the 
order: 

I am persuaded that if the Federal courts coul 
reform their procedure and render not only 
simpler but more responsive to actual 
example of such a system would 
and corrective effect upon the practic 
eral States. 

Courts exist to vindicate and enforce 
Procedure is merely 
an orderly preset 
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cedure adopted in New York in 

391 sections. It later grew 
he California code was amended 
rs. Manifestly, procedural ques- 
nical and too lacking in popular 
adequate consideration by any 


tatute. err 


nformity Act of 1872, regulat- 
ict courts, provides 
actions shall 
that which is 
Court 
as to a par- 
of course, 
near as may be,” under 

n to them, have in- 

of exc eptions A liti- 

1 a Federal District Court 
first, the State 

Federal legislation re- 
hird, judicial decisions 
state practice. As the 

18 States, a serious 

who appear before 

han one State, and, also, 
to sit outside their 

the most vital 
rts are tied to the 
regulation now 
States. Reform 
hopelessly stalled 


+} | 
he distr 


such 
be.” to 


lure 17 


hich the sits. 


legislated 


us enacted is, 


r} 


laps 
ederal cou 


Statutory 


ntrast, to the mani- 
under which rules are 
urts. Clearly, this centers au- 
onsibility in qualified hands. If 
iired, they are readily perceived by 
under them. Surely, rules of 
less rigidity than statu- 
arrangement we 
oht to anticipate fewer decisions 
questions of procedure while 
bar could be directed 
than form. 
preserve the true 
ive and _ judicial 
is, therefore, in 
principles. 
ig is not an untried, 
been in full force in 
he Judicature Act of 1873. The 
administration of justice is rightly re- 
Legal writers attribute no small share of 
y and success to the fact that practice and 
culated by rules prescribed by a 
consisting of & judges and 4 


~ 


uch an 


e bench and 


to its 


a lvocatit 


It has 


mi century, the 

preme Court has been permitted 
e and procedure in equity cases. 
have been highly satisfactory. If this 


re than a 


power could be extended to actions at law the Court 
would be in a position to unite the equity and law 
practice so as to secure one form of civil action 
and procedure for both. This would constitute a 
legal reform of the first magnitude. 

For more than 20 years the American Bar As- 
sociation has advocated the granting of such power 
to the United States Supreme Court. A bill of this 
character was first introduced in 1912 and, although 
it has never reached a vote, it has been brought 
forward in almost every succeeding Congress 

The proposal was endorsed by Attorneys Gen- 
eral McReynolds, Gregory, Palmer, Stone and Sar- 
gent. Mr. Elihu Root and the late Judge Alton B. 
Parker have personally appeared before a Commit- 
tee of Congress in favor of the measure. In 1921 
a questionnaire submitted to Federal judges dis- 
closed that, of those replying, more than 80 per 
cent of the circuit judges and 75 per cent of the dis- 
trict judges favored the proposal. 

Legal, commercial and business organizations 
have, with striking unanimity, approved this re- 
form. It has been endorsed by 46 State bar asso- 
ciations, the conference of Commissioners of Uni- 
form State Laws, the executive committee of the 
Association of Law Schools, the United States 
Chamber of Commerce, the National Association of 
Credit Men, the Commercial Law League, the Na- 
tional Civic Federation and the Southern Commer- 
cial Congress. It has been approved by present or 
former deans of many important law schools in- 
cluding Harvard, Yale, Cornell, and Virginia . 

In 1910 in a message to Congress, President 
Taft, sponsored the proposal. Two years later it 
was unofficially approved by President Wilson. In 
a message to Congress, President Coolidge made 
similar recommendations. I am authorized to say 
here tonight that this proposed reform also carries 
the endorsement of President Franklin D. Roose- 
velt. 

Persuaded that this is the course of right and 
reason, I have recently communicated with the 
Chairmen of the appropriate Senate and House 
Committees suggesting the reintroduction of this 
bill. I earnestly urge its passage. 

Our one great enemy is inertia. But surely the 
hour has struck. Let us not confess that we are 
so disorganized, so indifferent, so lazy, so ineffectual 
and so impotent that we cannot marshal our forces 
in behalf of a measure of reform which the leaders 
of the bar have so long and so overwhelmingly ap- 
proved. 

The other matter of major importance to which 
I direct your attention has to do with the problem 
growing out of the improper activities of certain 
members of the profession in their contacts with 
the criminal classes. 

There are, at least, three methods of dealing 
with lawyers of this type. 

Under certain circumstances they may be 
prosecuted for the violation of Federal or State 
criminal law. There are many available statutes 
which seem to have fallen into relative disuse. 
Other offenses may be reached by fine or imprison- 
ment for contempt of court. Finally, there is the 
powerful weapon of censure, suspension or disbar- 
ment. 

\ wider use of these powers would, I am sure, 
not only bring about a better discipline and eradi- 
cate many evil practices, but would rid the profes- 
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sion of undesirable elements we have suffered far Deaths of Members Reported to 


too long. Courts, bar associations, grievance com- ae 
mittees and individual practitioners should not eadquarters 


shrink from performing their full duty in this Leslie Perkins Snow, Vice-President of 
}ar Association since the Washingt: 


crucial matter. American Ba 

The privilege of practicing law is a public meeting in 1932, died on March 16. His deat 
trust. Of course, no one challenges the duty of a_ closed a long and distinguished career of serv 
lawyer to represent his client with loyalty and to to the profession and his native state 
the utmost of his ability, but it must not be for- Judge Snow was an Associate Justice of 
gotten that his paramount obligation is to the Supreme Court of New Hampshire for the te: 
Court of which he is an officer. An attorney who 1921-32. Other services to the State in his caree: 
included membership in the State House of Repre 
sentatives (1887-8), the Presidency of the Stat 
Senate (1921), and membership in the New Ham 
shire Constitutional Convention (1918-20). 

He was born in Eaton, N. H., Oct. 19, 18 
His education was received at Brighton Acaden 
presence. Dartmouth College, where he received his A. B 

I am pleading here tonight, not only for the 1886, and Columbian Law School (now a depart 

“ aN 5 ; Fe ment of George Washington University) where 
cooperation of those present at this meeting but selina Tel li B ij 1200 tp side Bec aug 
for the support of those who are doing me the “yoy hase awa ae saree ter aplageeasiatesl nth 

. ~~ Ss : New Hampshire Bar in 1890 and began practice 
honor of listening in over the radio. I have sketched pochester N. H. as member of the firm of Wor 
earlier in the pee the things done, the wer laws cester, Gafney and Snow. Later he practiced alot 
proposed, and the immediate program of tonight. Judge Snow had various important busin 
I cannot leave this latter topic with a mere admoni- connections during his career, being President 
tion and appeal. I realize that adequate means of the Rochester National Bank (1902-16) and Presi 
contact must be set up, so that what has been dent of the Rochester Trust Co. since 1920. H 
achieved will not be lost, and that further gains was President of the N. H. Bankers’ Associati 
may be made. With this in view, I have asked (1922-23) and President of the N. H. Bar Ass 
three eminent members of the bar to act as a Board ciation (1919-20). During the World War he w: 
of Advisors, with headquarters at Washington. President of the Rochester Public Safety Commis 
These gentlemen have consented to serve without sion. He had also been President of the Gafn 
remuneration, and simply from a sense of public Home for the Aged since 1917. He was a Thirt 
and professional duty. I also expect, after consul- Second Degree Mason (Knight Templar) 
tation with them, to designate a Special Assistant Judge Snow was twice married. His first wil 
to the Attorney General who will devote the greater Susan E. Currier, died in 1892. In 1895 he marri 
part of his time to following up the various mat- Norma C. Currier, of Haverhill, who sur 
ters to which I have referred, supplying, as it were, 

a clearing house for Sk teiaaaiels aid mutual help. John Bell Sanborn 

This non-partisan Board of Advisors will be made John Bell Sanborn, former member: h 

up of Honorable Frank A. Thompson, of the Saint eral Council of the American Bar Association, 
Louis bar, Honorable George W. Whiteside, of the holder of other important offices in the organiza 
New York bar, and Honorable Donald Defrees, of tion during his career, died at Madison, Wis., o1 
the Chicago bar. Dec. 31. 

In essence, I am placing at the disposal of the Mr. Sanborn was born at Elkhorn, Wisconsin 
Courts, the bar associations, and the grievance com- May 12, 1876. He received from the University 
mittees of the bar, the facilities of the Department Wisconsin the degrees of B. L., 1896, M. L., 1897 
of Justice, with a view to bringing about a greater and Ph. D., 1899. Following the receipt of hi 
coordination of effort, in this matter of grave and doctor’s degree in 1899 he taught for one year 
common concern. Ohio State University, returning then to the Uni 

I say to you with the utmost earnestness, that Versity as a student in the Law School for another 
this subject has become a matter of such widespread year, at the end of which he took and passed the 
interest that its consideration has reached far be- ¢xXamination for admission to the bat Upon | 
yond the limits of our profession. The press and admission he immediately entered upon the prac 
the public are watching, I fear somewhat critically, of law in Madison, Wisconsin, continuing 1 
our efforts to speed up justice to simplify procedure, tice there the remainder of his life. He be 
and to purge the profession of its unworthy mem- 1908 a member of the Law Faculty of the 
bers. The task, admittedly, is one of great diffi- versity of Wisconsin with the title of Lecturer 
culty, but I am persuaded that it is far from being Law, a position which he held throughout the re 
impossible. And, above all, it is one that cannot mainder of his life. 
be delayed. The dignity of our calling, the progress He held many positions of Public trust and 
and development of the law, the security of our in- confidence, among the more importan f whicl 
stitutions, the protection of property, the safety of were: Member of the Wisconsin Board of Bat 
our people, the sanctity of life—all these things, Examiners, 1911-1913; commissioner on Unifort 
and many more, plead to us here at this hour, that tate Laws, 1917-1919; chairman, Wisconsin Cet 
we shall not fail in our duty to the profession we tal Legal Advisory Committee in the administra 
we have given the devotion of tion of the Selective Service i 


prevents or obstructs justice, or attempts so to do, 
is guilty of a grave breach of duty. Even if his 
conduct is not sufficiently serious to warrant in- 
dictment for a crime, there is no reason in justice 
or decency, or in self-respect which requires honor 
able members of the bar longer to tolerate his 
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iminal Law—Alabama Becomes Twenty First State to Adopt Ameri 
\ssociation Recommendation of Two Years of College Education 
the Third State to Rule out Preparation by Law Office Study— 
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ission to the Bar is of college education or its equivalent as a prerequi- 
National Bar Pro-_ site to taking the state bar examinations, to become 
unanimously by the effective July 1, 1935. This was accomplished 
" ” Bar Association through strenuous work on the part of the Virginia 
mids last summer as a field of Bar Association. It is assumed that the bill will 
stance to the bar. More bar asso- be signed by the Governor and will become law 
es exist for the purpose of dealing In twenty-two states of the Union containing well 
of the other three subjects in re- Over half our lawyers, substantially all candidates 
activities are being coordinated. for admission are now required to have at least two 
result of the active work of the Years of college education or their equivalent, and 
Education and Admissions to the With the momentum which this movement has ac- 
, been one of the most important quired we can expect requirements of the other 

> states to be steadily increased. 


D 
Na 


instead of laying out Recent Progress in Raising Standards 
ct for each state and 
he policy has been 
and directly with 

‘s. Obviously, in a 
re there are no re- 
education or legal 
vastly different from 
‘nnsylvania, where three 
1inimum and where eighty 
for the bar are college 


Two other states, Nebraska and Indiana, have 

within the last three months approved the American 

jar standards by an overwhelming majority of 

the lawyers present at the annual meetings of the 

state bar associations. In this connection the com 

ment of Judge L. B. Day of the Nebraska Supreme 

Court is rather significant. Judge Day writes: “If 

a committee had made a similar report fifteen years 

ago, it would have been, figuratively, thrown out 

of the meeting. There is a decided change of atti- 

ae i. , tude of members of the bar upon this question in 

hod of dealing directly with the Jast fifteen years.” Last September the Ne 

vhich has proved successful in the praska court instituted a rule requiring a high 

g to yield results. Since the last choo! education or its equivalent. In many other 

three states have adopted the two- states committees are actively at work, and definite 

uirement. The State of New Mex- proposals for higher standards have been made. 

f Court, has made its requirements ‘The supreme courts of California, New Jersey, Ohio 

ose recommended by the American and Tennessee have under consideration recom- 

‘pterwig Spe te nly two years Of mendations for more strict qualifications which have 

4 —- but also graduation from been put before them by the bar. In Indiana a com- 

ved by the American Bar Asso- jittee has been appointed to petition the supreme 

ation for taking the bar examina- court to put the American Bar Association, stand- 
iles became effective January 12, ; : A . : 

students tindianine ton ane an ards in effect in that state. In Missouri, asa result 

1 More rerentin the Dan at Ot far-reaching Richards decision (163 S. W. 

f the State of Alabama has promul- (2d) 672), a committee has been appointed to 

require one year of prelegal col- study the authority of the court in the matter of 

its equivalent for students taking admissions, disbarment, bar integration, ete. In 

ions in 1935 and two years for stu. Atkansas, Florida, Georgia, Iowa, Louisiana and 

thereafter. In addition, beginning South Carolina definite plans are under way for se- 

examination in 1935, the applicant Curing enactment of legislation dealing with re- 

vidence that he has successfully uirements for admission to the bar. On the 10th 

lemic years ina law school of March the Senate of the Dominion State passed 

Association or that a bill requiring two years of college education or 

-oved school for four grtaduation from a law school approved by the 

tate in the South to American Bar Association as a prerequisite to tak- 

ved immediately by ing the State Bar examinations, to become effective 

the Senate of the July 1, 1935. In Illinois and Michigan legal educa 

requiring two years tion committees are considering recommendations 
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and the bar examination machinery is being studied. 
In Texas a further curtailment of the diploma privi- 
lege is in prospect. The way has been paved for 
improvement of the situation in Massachusetts by 
rule of court through the opinion rendered in the 
decision Jn re Opinion of the Justices to the Senate 
(180 N.E. 725). State and local committees every- 
where are functioning with renewed energy, and 
there probably has never been a time in the history 
of the American Bar Association when as much 
energy was being displayed by bar associations in 
the field of legal education and bar examinations 
as is the case today. 
Probationary Admission 

The proposal of a probationary period of ad- 
mission to the bar, cr the issuance of a temporary 
license to the candidate passing the bar examina- 
tions, is being widely discussed, and the New Mex 
ico supreme court has approved the suggestion by 
providing that a candidate passing the bar examina- 
tion shall be given a temporary license for a year, 
at the end of which time he shall apply to have it 
made permanent. The bar examiners shall, at that 
time, have the power of making a further character 
examination, and notice will be given so that ob 
jections to the candidate’s character may be filed. 
The March number of The Bar Examiner, official 
magazine of The National Conference of Bar Ex- 
aminers, published a report made to the Joint Con- 
ference on Legal Education in New York, which 
advocates the creation of a committee to be placed 
in charge of the machinery for temporary license: 
Mr. Lloyd N. Scott of the New York bar discusses 
the history of the development of interlocutory ad 
mission in the same issue. 

Instead of sending out a general questionnaire, 
as has been done on the other subjects of the Na- 
tional Bar Program, the Council on Legal Educa- 
tion of the American Bar Association, in coopera 
tion with the Coordination Committee, has deemed 
it more advisable to continue its individual contact 
with legal education committees and to ask them 
at this time to assist in getting complete informa- 
tion concerning all the law schools in the country. 
There are something over two hundred law training 
institutions of various kinds, and the only informa- 
tion known to the American Bar Association about 
more than half of them is those facts set forth in 
the Annual Review of Legal Education of the Car- 
negie Foundation and the yearly enrollment report 
given by the American Law School Review. There- 
fore a law school questionnaire is being put in the 
hands of various state and local bar associations 
over the country and their legal education commit- 
tees, with the request that a representative of the 
bar association visit each school and obtain from 
the dean or secretary the requested data. By this 
means an informal survey of the entire legal edu- 
cation facilities of the country will be obtained and 
a great deal of interesting and valuable material 
will be made available to legal education commit- 
tees in each state. This effort can only be success- 
ful, however, if the questionnaires are answered in 
a careful and accurate way and if the various bar 
associations to whom the task is being delegated 
assume responsibility for getting the answers. The 
law school questionnaire which has been sent out 
is as follows: 


National Bar Program Law 
School Questionnaire 


Note: You are requested to answer the 
lowing questionnaire concerning the Law School 

Send Blue copy of complete questionnaire 
soon as possible, but in any event not later tha 
May 1, 1934, to: 

AMERICAN BAR ASSOCIATION 
1140 North Dearborn St 
Chicago, Illinois 

And Yellow copy to the secretary 
Bar Association. Retain the White copy 
files. 

In order to obtain accurate informatio 
quested that a member of your committee visit t 
school and ask the Dean to give the informati 
necessary to your reply to the interrogatories 
personal visit to the school and a talk 
Dean will result in much more satisfactory 
than can be obtained by correspondence 

1. Full name of School 

2. Is it a department, college 
established university? 

3. How many full time teachers 
that is, those who give their entire 
ing? 

4. How many part-time teac 
ployed, that is, those who devote on 
time to teaching? 

5. Does the law school have a pa 

Other paid clerical assistants? 

6. What is the average teaching 
ber of hours taught per week— 

a. For the full-time teachers? 

b. For part-time teachers? 

7. Does the law school have a 
ing owned by the school or by the org 
university with which it is connected: 

8. If not, what is the annual rent 

y, Class rooms 

a. How many class rooms are thet 

b. What is the seating capacity of 

10. If the school owns its own 
many bound volumes of usable law book 
in it, not including obsolete materia! 

11. If the library is under 7 
please check, on the enclosed sheet 
contains. It is not necessary tha 
even every set be included. 


(For convenience in checking 
7,500 volumes, a list of the usual 
small working library is enclosed w 
naire.) 


} 


12. What expenditures has the 
for additions to its library in each of 
years: 
" —- 1931-32—. 1932-33—. 1933-34 

13. What is the seating capacit 
reading-room ? 

14. To what extent is the 
pendent on fees for support ? 

15. Admission of students 

a. What are the entrance requirements? 
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students have been admitted in 
years who did not comply 


1931-32—. 


hree 
ntrance requirements? 
udents are now in school who 
ully with the entrance require- 

1ey entered? 

> annual tuition? 

scripts, i. e., authenticated records 
rk, whether high school or col- 
ntering students and kept on file? 
ion as to whether this practice is 


n requirements 


at are the requirements for graduation? 


ny years are required for comple- 
ourse!: 
rees does the school grant? 
semester, 


the school on 


t cl required? 
is, if any, in credit or final 


yuunt of absences? 


asses 


iny class room hours per week are 
idents who are candidates for de- 


c. Evening School 
(i.e. Part-time students) 


Ist yr. 

2nd yr. 

3rd yr. 

4th yr. 
Ist year—. 2nd 
1 Unclassified—. 

nrollment, 1932-33 
were the total income and expendi- 
If records are not 
xpenditures—. 

e and expenditures 
Expenditures—. 


incom 
Income 


tion is made of any surplus? 


methods 
the predominant method of teach- 
chool—case method, text method, 
some other system? 
n are examinations held? 
written, oral, or both? 
f available.) 


(Please 
e examinations 
1 rule for exclusion of stu- 
t scholarship? If so, state the rule, 


vhere it is set out. 


re a definite 
] 


nts have been excluded, 
deficient scholar- 
1931-32—. 


‘cause of 
past three years? 
the school pay any commission to 
idents or other persons who bring in 


» enrollment of new students? 


‘ 


hen instruction for present year be- 


ew 


idual record of each stu- 
Li credentials for 
idmission, date of graduation or 


snows fis 


final dismissal from school, courses taken, grades 
given, etc.? Give your impression of completeness 
of these records. 

34. What percentage of graduates remain in 
practice after 5 years? (Indicate whether the 
answer is a rough estimate by the dean or is based 
on actual figures.) 

35. What percentage of those who begin study 
in the school graduate, on the average? 

36. Please furnish three copies of latest cata- 
logue of school and schedule of recitation hours and 
courses if it is not given in catalogue. (One of each 
of these to be filed with each copy of question- 
naire.) 

37. Name of Dean— 

Address of School— 

Date———_—— 

(Signed) 


Address 


Alabama and Virginia Raise Bar Standards 


Within the last month the two southern states 
of Alabama and Virginia have raised their require- 
ments of legal education by demanding, effective in 
the future, two years of college education or its 
equivalent for candidates for admission to the bar. 
The Board of Commissioners of the Alabama State 
Bar, which was the first to act, has adopted rules 
requiring that all students taking the bar examina- 
tions in 1935 shall have had at least one year of pre- 
legal college education or its equivalent and those 
taking the examinations thereafter shall have had 
not less than two years of this type of preparation 
The equivalent, as prescribed by the regulations, 
shall be tested by the passage of examinations given 
by the University of Alabama. Law office study 
has been definitely ruled out by the requirement 
that, beginning in 1935, the applicant must present 
evidence that he has successfully studied law for 
three academic years in a law school approved by 
the American Bar Association or that he has suc- 
cessfully studied law in a law school not so ap- 
proved, for four years. 

A limitation of three has been placed on the 
number of bar examinations which can be taken, 
and it is also provided that no applicant shall be 
permitted to take the examination more than one 
time during any period of twelve months. A com- 
mittee of character and fitness is constituted to pass 
on these qualities and it has the power to require 
the applicant to appear in person before it, as well 
as to submit affidavits, references, etc. 

Alabama by these rules became the twenty- 
first state to adopt the American Bar recommenda- 
tions of two years of college education and the third 
state to refuse to longer recognize the antiquated 
and outworn method of preparation by law office 
study. 

Virginia took the legislative route, and a bill 
requiring two years of college education or gradua- 
tion from a law school approved by the American 
Bar Association as a prerequisite to taking the state 
bar examination was passed by the state senate on 
March 10th, the measure having previously been 
approved by the House. It is assumed that the bill 








218 AMERICAN Bar ASSOCIATION JOURNAL 


e Governor and become law. of a criminal case, upon the failure of 
1935 in his own behalf. 
“10. A bill amending the act cor 
testimony in criminal cases by husband 
° P . . other. 
Fill in Your Questionnaires “11. A bill granting the consent of Cor 
nore States to enter into agreements for mutu 

, : a : he prevention of crime. This bill has been 
associations on the subjects of Criminal Law, Un- |= ation in previous Congresses and has been the su 
authorized Practice, and Judicial Selection. While siderable study. 

° m ‘ ‘*19 11 ‘ mor 7 a — = off ne ‘ 
a considerable number of these have been returned, 12. A bill making it a criminal offense 
‘ , : ae hich hs crime of extortion by the use of the telephone, telegra 
there are still many associations which Nave neg- or oral message transmitted in interstate commerc: 
lected to give the requested information on one or is regarded as of the highest importance. Experience 
all of these subjects. Bar association officials are Who seek to extort money by kidnaping or thr 

Head smetietelen aiaatinnw cueets iaee his hae deliberately avoid Federal jurisdiction by 

as ed to ascer ain whether que stionnal es lave been sending an extortion letter through the mails 
sent in from their associations and, if not, to see 
that this is promptly done. The value of the kind 
of surveys which are being attempted by this 
method will depend to a great extent on the degree 
to which bar associations respond to this request 
for information. 


will be signed by th 


Under its provisions it is effective July 1, 


Questionnaires have been sent out to all bar 


“Some of the bills heretofore ment 


| 
been the subject of discussion in pre 


of the Congress. Others have recently 
duced by members of the Senate | 
Racketeering, consisting of Senators Copela: 
Vandenberg, and Murphy, with whom the Attor: 
General has been working in close cooperation. 1 
bills, as a whole, represent the attitude of the |] 
partment of Justice toward new legislation 
According to a release from the Department of the problem of crime suppression and cor 
Justice, dated February 19, Attorney General Cum attempt to secure constructive and hel 
mings has sent to the judiciary committees of the tion drawn along reasonably conserva 
Senate and House a series of proposed bills dealing within constitutional limits. Roving crimin: 
with the problem of crime suppression. These bills 4 
are the result of the study and experience of the 
Department of Justice and are a part of the national 
campaign against crime which that Department has 
been waging for the last year. The statement classi- 
fies and comments on the most important of them 
in the following language: 


Attorney General Recommends Bills Relating to 
Criminal Law 


upon the commission of various types 

crime, constitute a growing menace to 

orderly government. Instructed by experience 
by certain types of unscrupulous attorneys, the 
outlaws thrive in the twilight zone between Stat 
and Federal authority. The necessity for add 
_ tional legislation to meet these serious sitt 

_ “1, Bills to tax importers, manufa turers, and dealers in js ag imperative as it is obvious. 

firearms and machine guns and to regulate the sale thereof “Crimes are fre aor wer a fs 
These bills are based upon the taxing powers of the Federal _ are equentiy perpe Fated Dy me 
government and are framed along the lines of the Harrison who operate in organized groups and do not confin 
Anti-Narcotic Act, the constitutionality of which has already their unlawful activities to any particular cit 
been determined. The Attorney General regards these bills as county, or State, but, on the contrary, move rapid 
otf paramount importance and their passage a matter of the a= Ce. . > - ra . 
.o apes. este across State lines from the scene of one crime 
highest public concern. . : 

o- "* ti to extend th f the National Motor violence to another. Although local authorities ar 
Vehicle Theft Act so as to include the transportation of other generally honest, alert, and efficient, the limitations 
stolen a a interstate or foreign commerce, if said prop- upon their facilities and jurisdiction prevent thet 
erty exceeds $1,000 in value. . *"s : - 

; ng P j , tr + g adequately s type of crimin 

“3. A bill to provide punishment for robbing National om de ling idequatel) with this type of a 
banks and member banks of the Federal Reserve System, and lhe bills above referred to are n I 
for acts of violence in connection therewith. This bill is based to invite the political sub-divisions of our count: 
upon the — a — - no logical re ns why ee ee to refer their own problems of law enforcement t 
government should not protect the institutions in which it is 4 . ; as , 
1e Federal gover -nt. » detection and su 
interested from robbery by force and violence equally as well . / -. nment The Bete n and j 
as in matters of defalcation, embezzlement and the like. More- pression Of Crime 1S and, for the most part, must 
over, the serious crimes thus sought to be dealt with are fre- and should, remain a State or local obligation. Set 
quaty — by gangsters who operate habitually from oys consideration must be given, however, to tl! 
State to State. . ae 1 , , 

¢ : , ‘ ve n s ylementi aws ieariy with 

“4. A bill amending and strengthening the so-called Lind- de velopme: t ot Ssupi lement acy Jaws, ¢ - rly wi 
bergh Act. constitutional limits, which will strengthen the ar: 

“5. A bill to protect interstate trade and commerce against of the law-enforcing agencies of the country wy 
interference by violence and intir ion of the type employed the basis of more efficient cooperative effort.” 
by the professional racketeer 

“6. A bill making it unlawful lee from one State to —_—_————_—_——— 
another to avoid prosecution or the giving of testimony in ; , 
felony cases. This bill is intended to meet the evil which Signed Articles 
arises in many cases where criminals who commit serious of 4 beet af this Kuen = 
fenses and those who seek to protect them flee to another As one object of the AMERICA N DA 
jurisdiction making their apprehension and return cumbersome Jou RNAL is to afford a forum for the 
and = matters , Should his bill be enacted it would be of members of the bar on matters 
a power ul weapon in the hands of AW enforcement agencies and as the widest range of opini 

7. A bill to eliminate many « e evils which have grown. ‘ers liffer Fs : . , 
up in connection with the interposition of alibi defenses in crim in Order that ¢ iterent aspects of su 
inal cases. e presented, the editors of this ] 

“gs. <A bill limiting the rig f appeal in certain types of no responsibility for the opinions in signe 
c Pas “Oo “asses nd in nN 1to §s T tne ractice ¢ 1 m- 4 c : 1 
habeas corpus Cases and ; > st DP. practice of em except to the extent of expressing the 
pioying dilatory methods, calcu d to delay and defeat the .< F bites! h: : “oe 
administration of justice fact of publication, that the subjec 

“9. A bill dealing with the right of comment, in the trial which merits attention. 
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By JosepH P. CHAMBERLAIN 


Kidnapping 


Bar Association in its campaign 
the criminal law broken 
legislative and otherwise, 
in its enforcement,” made a spe- 
The At- 


valence of kidnapping. 
step with the Asso- 


he strengthening of 


has 
ke ste] Ss, 


ich has served so ef- 

» those who commit this 
in accord with 

part in revamping 
them and to make 
Several states apply the 
limit the maximum 
state, Florida,* 
xtremely serious by establishing life 
and death as the maxi- 
maximum penalty in 
isonment, as Mary- 
maximum from 10 to 
nsequence of establishing so high a 
has led the legislatures in several 
re closely the crime, and to class- 

) that only in aggravated cases can 
be applied. Most of them agree 

| kidnappers are those who kidnap 

| to extort a ran- 

his view of the case and make 
much lighter where the 
In Montana, for 
a confused act,’ 
t than ransom is, if 
ore than 10 years in 
t the same act with 
he may receive the 


atures also are 

» done thei 

ites to clarify 

re severe 
ith ;' and others 


isonment.* One 


minimum 
ncrease the 
30 years imp! 


raises the 


person and try 


very 
for ransom 


terpretation ot 


lized that the person kid- 
allowance were 
nt he receives while in captivity. 
act fixes the penalty for kid- 
imprisonment without possi- 

he person kidnapped suffers 
life imprisonment with pos- 

the kidnapped person does 
Chere is, however, a definite 

not to injure his prisoner 

loes him bodily injury 

ret rid of him, he can 

d of the law. New 


ase ir m 


rk, ¢.778, Extra.; Utah, 
ted are Session Laws 


Vermont, No. 147. 


Georgia, No. 143; 
5.5642: Utah, c.84; 


Iowa, c.186; 
Vermont, No. 147. 


York® takes account of the difference between injuring 
a person and killing him. The Empire State legisla- 
ture agrees that there is but one penalty for kidnappers 
and that is death, but for the protection of the 
kidnapped person they forbid the imposition of the 
death penalty if the person is returned alive prior to 
the opening of the trial. The sentence may then be 
indeterminate with a minimum of 20 years and a maxi- 
mum of life. Other legislatures have not been as 
specific in fixing the causes for which a lighter sen- 
tence may be imposed but would allow the jury to 
take into consideration the conditions under which the 
crime was committed and, it is to be presumed, the 
treatment of the kidnapped person, by allowing a tem- 
perament of the extreme penalty. Florida,® for ex- 
ample, which fixes the penalty at death, allows the 
majority of the jury to recommend the defendant to 
the mercy of the court which shall then sentence him 
to life imprisonment. Iowa" gives the jury the same 
choice between death and life imprisonment and allows 
the court to inflict life imprisonment if he plead guilty. 
The Utah legislature’! was like minded with that of 
Florida and for Ist degree kidnapping, that is, with 
intent to extort a ransom, it allows the jury to recom- 
mend mercy, in which case the judge may, instead 
of imposing death, sentence the convicted kidnapper 
to prison for life at hard labor. Wyoming"* broadens 
the power of the jury by permitting them to qualify 
their verdict by adding “without capital punishment.” 
If, in the judgment of the jury, the person should not 
be executed, the judge then has wide discretion for he 
may sentence the convicted man to the penitentiary for 
not less than one year or for life. The statute thus 
makes it an object for the kidnappers to treat their 
victim well or to return him without asking for a 
ransom, 

The usual method adopted by our contemporary 
solons to permit allowance to be made at the trial for 
the circumstances surrounding the crime, is the estab- 
lishment of a minimum sentence. The session laws 
generally give the court wide discretion to fix the 
degree of guilt according to the individual case. Some- 
times, as in Maryland,** no minimum is fixed, or it 
may be only one year, as 2nd degree cases in Utah 
North Carolina,‘ is inexorable. The kidnapper in the 
Tar Heel State is a kidnapper whether he be gentle 
or rough, and must go to prison for life. This penalty, 
however, does put a certain minimum premium on keep- 
ing the kidnapped person alive since if it can be shown 
that the kidnapper has killed his victim he may be in- 
dicted for murder and punished by execution. 

Two states, New Hampshire’** and Vermont,'* 
look upon the kidnapping of a minor as deserving of 
8. Ch.778, Extra 

Supra,n.3 
Supra,n.6 
Supra,n.1 
Supre,n.1 
Ch.590. 
Supra,n.2. 


Ch.181. 
Supre,n.2. 
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specially severe treatment. New Hampshire imposes a 
penalty of 15 to 40 years for this crime as against a 
penalty of not more than 25 years for other kidnap- 
pings. It is notable, however, that the increase in the 
maximum for kidnapping adults, from 10 to 25 years, 
is proportionately much greater than the increase in 
the case of the abduction of minors, but it is striking 
that the minimum for the abduction of a minor is 
raised from 5 to 15 years, while no minimum is estab- 
lished for abduction of adults. Vermont distinguishes 
between minors and adults, increasing the penalty for 
abduction of a minor for other purposes than ransom, 
from 20 to 30 years, while kidnapping of a grown per- 
son is raised from 10 to 25 years, again making a 
greater proportional increase in the case of adults than 
of minors. 

Some of the states allow consideration of individ- 
ual cases to the extent of permitting heavy fines to be 
imposed instead of imprisonment, as Vermont"? and 
Oregon.'* It is only fair to add that the court may 
use the fine to increase the punishment by adding it 
to the term of the imprisonment, or by combining fine 
and imprisonment, make the imprisonment shorter. 

An interesting use of the fine is the North Caro- 
lina clause," which imposes upon a partnership or cor- 
poration a heavy fine for kidnapping. It would seem 
that if one of the partners were a kidnapper he would 
be liable to the extreme penalty of life imprisonment 
and the corporation might then also be fined in a sepa- 
rate proceeding. Or an agent of the corporation, who 
carried out its will, would be penalized by imprison- 
ment and the corporation itself by a fine. If any of- 
ficer of the corporation, however, had advised or con- 
sulted, or was concerned in the preparation for the 
commission of the crime, although he might be acting 
on behalf of the corporation, it would seem that he 
would be an accessory before the fact 

Some of the states take care of the technical dan- 
ger that a parent might be held as a kidnapper. North 
Carolina expressly excepts from the act a parent taking 
a child into custody. Colorado*” makes kidnapping of 
a child by a father, mother, or person in loco parentis, 
a misdemeanor only. This distinction in respect to 
parents is not unusual. 

It is stated as a general rule that kidnapping is 
a continuous crime and so a person may be tried in 
any county through which the kidnapped person was 
taken or in which he was confined, as well as the 
county in which the crime was originally committed.” 
Colorado, New York and Montana expressly enact 
this rule in their statutes.2* It is not universal. In 
Oregon the trial can be only in the county in which 
the kidnapping took place,** a court rule which the 
legislature did not see fit to change when it was re- 
vising its statute in 1933 

New York™ creates a new crime as a result of 
the difficulty of convicting kidnappers. A sentence of 
imprisonment of from 5 to 15 years hangs over the 
head of a person who wilfully refuses to give the au- 
thorities information “concerning a kidnapping or the 
whereabouts of the person or persons responsible or 
which may lead to the detection, apprehension and/or 
punishment of such persons; or who obstructs such 
authorities in their endeavor to apprehend and punish 


Colorado, ch.89; New York, c.778, Extra; Montama, c.102 
In ve Kelly, 46 Fed. 643 


Ch.778, Extra, $1250-b, Penal Law. 


such persons, by refusing to divulge such informatio: 
or retaining, concealing, suppressing or destroying suc 
information or evidence, or give false informati 
knowing it to be false, or not knowing or having r 
son to believe it to be true.” Under this law it b 
comes a crime for the family of the victim to refus 
to give information to the police under threat of 

Convictions wi 
The Empire Stat 


minimum of 5 years imprisonment. 
not be easy with an average jury. 
goes on to say that no person shall be excused fro 


testifying or producing evidence at a kidnapping tr 
on the ground that it may incriminate him, but ad 
that he shall not be prosecuted or punished ‘‘on account 
of anything concerning which he may so testify 
State’s evidence should be secured more easily unde 
this section.** 

Alabama** and Montana®™’ make an attempt to kid 
nap punishable as kidnapping. In both states, however 
there is a wide latitude given to the judge in sentencir 
so that the person who merely makes the attempt m 
be treated more lightly than others 

Miscellaneous 

The legislature of North Dakota** has found 

It stigmatize 


appropriate name for a serious crime. 
an ofhcer « 


as “bank robbery from the inside” acts of 
director who embezzles or misapplies or wilfully 
knowingly falsifies or destroys any material books 
Such robbers are punishable | 
Texas lav 


director 


records of the bank. 
imprisonment for not more than 30 years 
makers*® extend embezzlement to cover any 
or officer, agent or attorney of a corporation or volut 
tary association, who misapplies or converts to his ow: 
use, without the consent of the owner, money or proj 
erty belonging to any person other than his principal « 
employer, which has come into his possession or contr 
by reason of his position, if his principal was agent 
for the owner. So an embezzler will not be only 
person who misappropriates property entrusted to hi 
but in the same class will be one who converts to his 
own use property of a third party who had entruste 
it to his principal. South Dakota™ thinks that a persor 
has clearly shown that he does not belong im societ 
and directs him to be imprisoned for life if he commit 
bank robbery while armed with a dangerous weapor 
or aided by an accomplice, or aided by the use of a1 
automobile or motor vehicle, or if he inflicts injury or 
the person from whose presence the property is taken 
Indiana *' makes it a felony for a banker or any of his 
employees knowingly to make or cause to be made 
false entry in a bank record. They give considerabl 
leeway, however, to the court by allowing him to get 
off by paying a fine of $1,000 although he may be in 
prisoned for from one to five years, or both pay th 
fine and suffer imprisonment. Pennsylvania** think 
that a civil penalty is not enough sanction for the duty 
of accountants or auditors to tell the truth, and makes 
it a misdemeanor to issue or permit the issue of a false 
statement of the condition of a corporation or other 
business. 

Happenings in the agricultural regions 
general interest the Indiana statute** which 
it a felony to obstruct, prevent, delay or 
interfere with the production, transportation, shipment 


make ot 
declares 
otherwise 


Supra.n.24, $1256 
Act 110 
Sufra,n.1 

Ch.101 

Ch.229. 
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sale or marketing of any perishable death or serious bodily harm and as to the amount of 

ry products, or to cause the same, force which appeared to him reasonably necessary to 
g, intimidating, or attempting so repel the assailant. 

who owns, grows, produces, buys, Texas** punishes the collecting or demanding of 

product, or is engaged in trans-_ illegal fees and allows proof of the demand to be 

ich product, for the purpose of prima facie evidence of the unlawful and wilful intent 

r compelling such person to join on the part of the officer making the demand, which 

ontribute money, services or any may be rebutted. Oregon* and North Carolina® deal 

organization or to any person; with the common law rule against testimony by hus- 

s or implied, that such produc- band and wife against one another. North Carolina 

be interfered with. The Hoosier gives the advantage to the wife, allowing her to testify 

1 to allow much leniency in such against her husband in case of abandonment or non- 

}a minimum imprisonment of one support of his children, while Oregon thinks that sauce 

um of 5 years, and added to it a fine for the goose is sauce for the gander and allows either 

ng $1,000 : to testify for or against the other in respect of any 

nia** may have to be widely followed by unlawful act committed against a minor child of either 

the courts do not make it unneces- or both. 

It includes scrip in the pro- 

nterfeiting 

the ease of capture rather than the The legislatures continued their effort to limit the 

il taken, which induced the Idaho armament of the criminal. The interstate nature of 

rson a telon for taking fish disarmament has been long recognized and the Attor- 

pevene. Pace: water COV-  ney-General has proposed that the Congress lend its 

roo. Sead oeenee fish. powerful aid to the campaign by establishing control 

states looked over their laws penal- under the taxing power. State statutes show the aim 

ts in respect of financial institutions 4, prevention for nearly every state that legislated pro- 

Oe COMNPRRIES Were EN included, nounced a penalty on having possession of machine 

ne and Ohio” put them on the same guns. The Uniform Machine Gun Act was adopted 

al institutions, and New York" 1) several states." The statutes generally make it un- 

ie to spread false state- jawful to manufacture, sell or give away, or have in 

ial responsibility of any one’s possession any of these aids to crime and enforce 

ith intent that it should the statute with severe penalties. The members of the 

= state or federal military and peace officers are excepted 

Evidence so that the machine gun is retained as an aid to the 

preservation of order. The submachine guns make 

their bow to the legislative society and are also put on 

the index in a few states.** Wisconsin is apparently 

aiming at automatic pistols in its prohibition of ma- 

.kes the possession of lottery tickets chine guns or “other full automatic firearms.” The 

‘ec of violation of the statute pro- Campaign against bombs, including tear gas or stink 

them. Oregon and New York‘? bombs, has made progress,” and the legislators are 

trying to prevent their use as weapons of offense 

against society. 


Means of Committing Crime 


e presumption in criminal matters 
several of the legislatures. New 
session of a stink bomb presumptive 
nt to use it in violation of the law. 


a person has issued a fraudulent 
notice of protest to be admis- 
ition, non-payment and protest, 

1 , h 68 
evidence of the knowledge of a. Chere. 
by the person who drew the 46. Ch.13 and 161 ‘ ; 
‘ , : : 47 Maryland, c.550; South Dakota, c.206; Wisconsin, c.76. The 
ais with the situation where the following States passed statutes regulating machine guns: Washington, 
nrotected and Imits z _ ae c64; Ohio, p.189; Minnesota, c.190; North Carolina, c.261; Oregon, c.315. 
protested _ | adnuts as presumptive 48. New York, c.806, Extra; Ohio, p.189; Wisconsin, c.559. 
funds when the check was issued, 49. Iowa, c.184; Ohio, p.70; Vermont, No. 149; West Virginia. 
c.21; Florida, c.16111 


ath of the cashier of the bank. 
makes an officer of a company or asso- 
ezzier under certain circumstances, Protection of Trade with Soviet Russia 
he used or authorized the use of the 
a manner or tor a purpose not 
vner, prima facie evidence that such of 1925 lasted for two and one-half years with an 
was fraudulently misapplied interruption of half a year due to a political inci- 
lina*® a defendant pleading self dent. Although two years are not an unusually 
to introduce evidence of former long time for negotiating a commercial treaty, in 
by the person he is alleged to have view of the extraordinary importance of such treaty 
were communicated to him before the for the business relations between the United States 
ice is competent as bearing on and the U.S.S.R., it is to be hoped that it will be 
his claim of apprehension of concluded in a shorter time. Since 1925 the eco- 
nomical structure of the U.S.S.R. has become more 
stabilized and considerable experience has been 
gained in the technique of trading between capital- 
istic and communist states. This should make it 
easier for the two governments to agree on terms 
that will offer a sound basis for trade relations, 

satisfactory to both parties. 
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By JAMES MAXWELL MurPHYy 
onsin Bar; Staff Writer for Milwaukee Sentinel 

IKE all great leaders, especially of reform, Mil- constables in his men and nowadays 

denounced and extolled in the nation. Mem But the police department and tl 
bers of the American Bar Association who journey judges are far from being Milwaukee's only 
here in August will have an opportunity, the first The city and county are happy in possessin 
in many years, to observe for themselves the fruits ernments which have been free from 
of almost one hundred years of progressive state since the famed régime of Francis | 
hood. district attorney nearly thirty years a; it 

First and foremost they will see the most efh then the city has almost doubled its population a1 
cient administration of criminal justice in the vast programs of public improvements | 
United States. It is not too much to say that ifthe carried through without any suspicion « 
other communities took it for their model, the na tion attaching to them. Mr. McGovern’s 
tional crime problem would be speedily solved. prosecutions of grafters were so appreciated 

The elements that enter into this salutary con- fellow citizens and those in the state thi 
dition are an efficient, graft-free police force, com- twice elected him governor. 
manded by one of the ablest men in his line in the This civic health is due in no smal 
country, a district (magistrate’s) court which exe the presence in municipal politics of 
cutes its business with dispatch, and a municipal cialist party and the city administration F bee 
(superior criminal) court that eschews dilatory tac Socialistic for many years. he mayor, Daniel WW 
Hoan, an able administrator and a clever man, 
member of that party. The result is that the lead 
ers of the opposing camps scan each other’s d 
with “hawks’ eyes” and are much 


waukee and Wisconsin have been alternately school graduates as candidates for the 





tics and brooks no delay. 

The men responsible for this condition of af 
fairs in their order are Chief of Police Jacob Laub 

. : i ry ” oh 
enheimer, District Judge George 1 Page and than they would be if the issue wi 
Municipal Judge Max W. Nohl The chief is a publican vs. Democrat. 

The same condition exists in the county boa 
where the Socialists have not had control for a lo 
time, but where Chairman Eugene Warnimont 
/ put to it, defending his leadership from their 
energies to the upbuilding and administration of  saults. 
his department. The fact that Milwaukee has had Now for a word about the physical 
but two police chiefs during the past forty years the convention city. It is beautifully 
speaks for itself. a high bluff overlooking the blue wat 

The district judge is a veteran in his work and waukee bay and Lake Michigan and it nte 
the municipal court for a score of years has had marks the confluence of two rivers 
the services of three men, two of whom achieved population of approximately 600,000, the cit 


national reputations. I refer to Judge August ¢ proper is surrounded by lovely suburbs to 


3ackus, who became known for his advocacy and _ north, west and south. Foreign visitors always ex 
utilization of a probation system for first offenders, claim and enthuse over the perfection of its setti1 


curiosity in American police affairs in that he is 
free from influence, social or political, has no inter- 
est in the political transitions at the city hall and 


is therefore enabled to devote his whole time and 





l’ossessing 


and his successor, the late Judge George A so that shall be left to the imaginations of tl 
Shaughnessy, who carried on the work, brought delegates. 
the court calendar up to date, kept it there, and was It is primarily a city of homes but it contai1 





noted for his judgment and discrimination. numerous parks, quaint cafés, many German 


i, 


Judge Shaughnessy’s tenure of office was ers representing almost all of the eastern 
terminated by an untimely deat! 


1. The present in- nations and innumerable places of recrea 
cumbent, Judge Nohl, recently re-elected, gives amusement. Its people are conservat 
promise of pursuing the work successfully. A dis- ing. Among American cities it has ; 
tinguished news writer has referred to the handling individual air, resembling San Francisc 
of the work by these three officials in baseball par- Orleans in that respect but being e1 
lance as a “double play”; from Laubenheimer to them. Its charm attracts many pe 
Page to Nohl. It is a well known fact that gang- despair of the rolling stone because 
sters dread and avoid Milwaukee as they would a _ to settle and make his home here 
plague. They well know that maximum sentences Milwaukee is the seat of a g1 
and speedy trips to Waupun penitentiary await (Marquette), and excellent woman’s 
them here. waukee-Downer; Lutheran and Catl 

Mr. laubenheimer, not content with his eff- inaries; the model for the country vocationa 
cient force, is ambitious to make it loved as well schools; a public school system noted throug! 
as respected by the populace. To this end he seeks the land; the University of Wisconsin extensio! 


to inculcate the dignified affability of the British division, and an outstanding public museun It 
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ace will not permit 


which the A.B.A. 
» be the finest and 
the land. There 
the privilege of 
magnificent golf 
those who like 
Yacht Club and 
There is almost 
m Lake Michigan temper- 
r days. 


successful in 
iting for 
and 

For 


that Milwaukee 
and diversified industries. 
manufacturing are carried on 
re the breweries, those fountains 
ber products flow to the ends of 
Schlitz, Blatz, Miller and Gettle- 
which have made Milwaukee fa- 
hlitz claims the distinction. They 
mn of visitors, entertain royally 
r hospitality in a palate-tickling 
ult and hops. 
rs who would see more than the 
remain for a while may visit the 
of the north woods (a day’s mo- 
f the myriad nearby lakes, drive 
ide unsurpassed by anything of 
rid or pause in tree-shaded ham- 
ral peace. 


ort course 


u j Wisconsin, custodian 
nsin Idea” also beckons to the visitor. 
lk in the paths trod by the thinkers 
visaged, projected and completed 

*s in government which have 


iversity oO! 


1 
hla 


nlightened states everywhere. 
ps my readers are imagining 
re to say in conclusion that lawyers 


for the convention will depart with 
Inesses and hospitality which will 
m for a time. This is our 
he delegates Say: “The proof of 


1 


the eating.” 


long 
I 


Fifty-seventh Annual Meeting, 
Milwaukee, Wisconsin 
Monday, August 27 to Friday, August 31, 
1934, inclusive 


ral Sessions and Section 


a later issue of the 


iced in 


Hotel. 


all with bath, 


Schroeder 


are avail- 


Parlor 
Suites 
$12, 14, 16 
$12 up 
$10 up 


1 Twin Beds for 
two persons) 
$6 to $ 8 
$6 to $10 
$5 to $ 8 


f Rooms 


either a single or 
person. A double 
e occupied by two 


» beds to be occu- 


pied by two persons. A twin-bed room will not 
be assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. 
Additional bedrooms may be had in connection 
with parlor. 

To avoid unnecessary correspondence, mem- 
bers are requested to be specific in making requests 
for reservations, stating hotel desired, number of 
rooms required and rate therefor, names of persons 
who will occupy the same, and arrival date, includ- 
ing definite information as to whether such arrival 
will be in the morning or evening. 

Reservations should be made as early as pos- 
sible. Requests should be addressed to the Execu- 
tive Secretary, 1140 North Dearborn Street, Chi- 
cago, Illinois. 


National Conference of Commissioners on Uniform 
State Laws 


The next Annual Meeting of the Conference 
will be held at the Schroeder Hotel, Milwaukee, 
Wisconsin, beginning Tuesday, August 21, 1934. 

Applications for hotel reservations should be 
made to the Executive Secretary of the American 
Bar Association, 1140 North Dearborn Street, Chi- 
cago, Illinois. 





Deaths of Members Reported 
(Continued from page 214) 


World War; member of the general council of 
the American Bar Association 1915-1919; secretary 
of the section on legal education of that Association, 
1919-1929; and vice-chairman 1921-1922 and chair- 
man 1922-1923 of its section on public utility law. 
At his death he held the rank of Lieutenant Colonel 
attached to the Judge Advocate General’s Depart- 
ment of the State Staff of the Wisconsin National 
Guard. 

The Secretary’s Office has received notice of 
the death of the following other members: 
Mrs. Heloise Wynne, of Chicago, Ill., on Jan- 

18th. 

Clarence L. 
January 10th. 

Robert M. Fitzgerald, Oakland, Calif., on Jan- 
uary 3rd. 

George D. Forkner, New Castle, Ind., January 
18th. 

George E. Kimball, of Boston, Mass., in Janu- 
ary. 

H. E. Woodhams, Buffalo, N. Y., February 3rd. 

Thomas S. Brown, Pittsburgh, Pa., January 
25th. 

Frederick C. Dezendorf, Los Angeles, Calif., 
February. 


uary 


Mitchell, Philadelphia, Pa., on 


’ 


Binder for Journal 


The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of pack- 
The binder has back of art 
Bar 
Journal” stamped on it in gilt letters. Please send check 
1140 N. Dearborn St., 


ing, mailing, insurance, etc. 


buckram, with the name “American Association 


with order to Journal office, 


Chicago, Ill 
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POWERFUL SUPPORT FOR 
MAKING MEASURE 


Powerful support for the plan to give 
the United States Supreme Court the rule- 
making power on the law side is assured by 
the announcement of Attorney General 
Cummings, in his recent address on the sil 
ver anniversary of the New York County Law 
yers’ Association, that he strongly favors the 
step and also that President Roosevelt approves 
it. 

The head of the Department of Justice 
further stated in that address that he had 
recently communicated with the Chairmen 
of the Judiciary Committees of the House 
and Senate suggesting the reintroduction of 
the bill. This definite step, backed by strong 
official support, will once more bring the 
question to the front and it is hoped that it 
may lead to favorable action. 

As is well known, the Attorney General 
has recently been conducting a “drive” for 
the better enforcement of the criminal law. 
He has recently secured the introduction of 
a number of bills in Congress embodying 
means by which the Federal Government, 
without trenching on the rights and duties 
of the States, may aid more effiectively in 
the solution of this national problem. But 
he felt, as every informed citizen must feel, 
that efforts to improve the administration of 
justice should not stop at one division of 
the law—that the advance should be all 
along the line. 

With such ideas in mind, it was inevita- 


ble that he should turn to the rule-making, 
power of the courts as the most effecti 

method of dealing with the reform of proc 
dure and thus of helping to answer the ag 


i 


long reproach of “the law’s delay.” Hi 
naturally found in the measure for confer: 
ring the rule-making power on the Unit 

States Supreme Court on the law side, whi 

the American Bar Association has so lo 

advocated, the concrete embodiment of h 

thought and the first practical step in th: 
direction of improved procedure in the Fed 
eral Courts. And the measure was all the 
more persuasive in that, as he stated in his 
New York address, it was no novel and the 
oretical reform but one which has full 

demonstrated its worth in fields where th: 
idea has been adopted. 

It will be recalled that one of the mai: 
objections to the bill for all these years has 
been the argument that, if the Conformit 
Act is abrogated, the lawyer will have to lear 
two systems of procedure. Attorney Ge 
eral Cummings answered this very effective 
in his address by showing, among othe! 
things, that this is practically what he has 
to do under present conditions. He said: 

“The Federal Conformity Act of 1872, 
regulating actions at law in the District 
Courts, provides that practice and procedurt 
in such actions shall conform, ‘as near 
may be,’ to that which is followed in 
State in which the Court sits. Whenever the 
Congress has legislated as to a particula 
matter the Statute thus enacted is, of course, 
controlling. The words ‘as near as may be, 
under the liberal interpretation given t 
them, have introduced a bewildering mass 
of exceptions. A litigant in an action at law 
in a Federal District Court is, therefore, 
compelled to study, first, the State system of 
practice, second, Federal legislation relating 
to procedure and, third, judicial decisions 
sanctioning departure from State practice 
As the practice is not unifom in the forty 
eight States, a serious burden is imposed 
upon lawyers who appear before Federal 
Courts in more than one State, and, also 
upon judges who are assigned to sit outside 
their immediate jurisdictions. Perhaps, the 
most vital objection is that the Federal 
Courts are tied to the antiquated system o! 
statutory regulation now generally prevail 
ing in the various States. Reform and im- 
provement are, therefore, hopelessly stalled 
at the outset.” 

He continued with a picture of a bette! 
system to result from more reasonable and 
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which is certainly not 
\ contrast, to 
manifest advantages of a system under 
ich rules are adopted by the Courts. 
centers authority and respons- 
If changes are re- 
re readily perceived by those 
under them. Surely, rules of 
applied with less rigidity than 
Under such an ar- 
ve would have every right to an- 
decisions based upon technical 
rocedure while the attention 
nd bar could be directed to the 
ibstance of right rather than to its form. 
such a system tends to preserve 
true balance between the legislative and 
hes of the government, and is, 
irmony with basic constitu- 


by way of 


arly, this 
lity in qualified hands. 
they 


tutory provisions. 
ngement 
pate 


estions of 


fewel! 
the bench 
reover, 


idicial bran 
ere fore, i! h; 
nal principles.” 
\ftet 

of the cardinal points of its program for 
the Par Associa- 
rand Rapids meeting, failed to 
committee in charge of 
idea of the Committee seems 
that in the present state of sen 
Senate and House Judiciary 
Committees, it was useless to urge its pass- 
ige. But the active advocacy of the Attor- 
General and the unassailable grounds 

f reform on which he bases his support, to 
gether with the announced approval of the 
resident, should do much to bring about a 


att tude 


rs of pressing this reform as 

vement American 
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ntinue the 
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timent of the 
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ICESS AND THE NEBBIA 
CASE 
the United States Su 
in the case of Nebbia vs. New 
unly a significant and important 
f present condi 
which may 


The decision of 
reme Court 
ork is cert 
ronouncement, in view of 
pending questions 
yme before it 
In the first place, the expression “af- 
fected with a public interest” is stripped of 
ertain concrete connotations which have 
een attached to it, in the opinion of many, 
y previous decisions. It can, “in the nature 
things,’ says the Court,’ mean no more 
than that an industry, for adequate reason, 
s subject to control for the public good. In 
several of the decisions of this court wherein 


the expression ‘affected with public interest’ 
and ‘clothed with a public use,’ have been 
brought forward as the criteria of the valid 
ity of price control, it has been admitted that 
they are not susceptible of definition and 
form an unsatisfactory test of the constitu- 
tionality of legislation directed at business 
practices or prices. These decisions must 
rest, finally, upon the basis that the require 
ments of due process were not met because 
the laws were found arbitrary in their opera- 
tion and effect.” 

The wide range of possible State regu 
lation is set forth in the statement that 
“there can be no doubt that upon proper oc 
casion and by appropriate measures the 
State may regulate a business in any of its 
aspects, including the prices to be charged 
for the products or commodities it sells.” 
And speaking specifically of price-fixing 
somewhat earlier in the opinion, the Court 
says: “If, as must be conceded, the industry 
is subject to regulation in the public interest, 
what constitutional principle bars the State 
from correcting existing maladjustments by 
legislation touching prices? We think there 
is no such principle. The due process clause 
makes no mention of sales or prices any 
more than it speaks of business or contracts 
or buildings or other incidents of property. 
The thought seems nevertheless to have 
been persistent that there is something pe- 
culiarly sacrosanct about the price one may 
charge for what he makes or sells, and that, 
however able to regulate other elements 
of manufacture or trade, with incidental ef- 
fect upon price, the State is incapable of di 
rectly controlling price itself. This view was 
negatived many years ago.” 

The guaranty of due process, the Court 
further points out, “as has often been held, 
demands only that the law shall not be un- 
reasonable, arbitrary or capricious, and that 
the means selected shall have a real and sub 
stantial relation to the object sought to be 
attained. It results that a regulation valid 
for one sort of business, or in given circum- 
stances, may be invalid for another sort, or 
for the same business under other circum 
stances, because the reasonableness of each 
regulation depends upon the relevant facts.”’ 

All this may be done under the police 
power of the State. And “touching the mat 
ters committed to it by the Constitution” 
the United States also possesses the power 
to promote the general welfare. The signifi- 
cance of the decision with respect to various 
provisions of the National Recovery Program 
will hardly be overlooked. 
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Price-Fixing under New York Agriculture 
Process and Declared Valid as 


Exercise of 


and Markets Law Held not to Violate Du 


Police Power of State to Eliminate Ds 


structive Price-Cutting Practices in Milk Industry—In Absence of Other Constitu- 


tional Restrictions, States Are Free to 


Adopt Whatever Economic Policy May 


Reasonably Be Deemed to Promote the Public Welfare—Constitution Pro 


Retired Judges against Reduction of Compensation under Act of June 6, 
—Mississippi Statute Prescribing Effect of Contractor’s Bond Permitted 


| 


Substitute for Other Security Provided by Statute for Protection of Mat 


rial Mén and Laborers Held Valid 
lord’s Claim for Future 


Rent 


Act the 
Debt 


Under Bankruptcy 


Is not a Provable 





By EDGAR 


State Statutes 


Constitutional Law—Due Process 
Regulating Prices 


The provisions of the New York statute empowering 
the Milk Control Board to fix the maximum and minimum 
prices at which milk may be sold by milk dealers do not 
contravene the equal protection and due process clauses of 
the Fourteenth Amendment, but are valid as an exercise of 
the police power of the state to eliminate destructive price- 
cutting practices in the milk industry and to remedy an éco- 
nomic maladjustment, detrimental both to producers and 
consumers of milk. 

Nebbia v. New 
Rep. 505. 

In this opinion, by Mr. Justict the 
Court, by divided bench, sustained the validity of certain 
provisions of the Agriculture and Market Laws of New 
York, as supplemented by Chapter 158 of the Laws of 
New York of 1933. The provision particularly chal- 
lenged by the appellant is that which authorizes the 
Milk Control Board, among other things, to “fix the 
minimum and maximum retail prices to be 
charged by stores to consumers for consumption 
off the premises where sold.”’ 

The Board fixed 9 cents as 
by a store for a quart of milk. 
the proprietor of a grocery store in Rochester, sold 
quarts and a 5 cent loaf of bread for 18 cents; and was 
convicted and fined for violating the Board’s order. At 
the trial he asserted that the statute and order con- 
travene the equal protection and due process clauses of 
the Fourteenth Amendment. The state courts overruled 
his contention. On appeal, the Supreme Court affirmed 
the conviction. 

In dealing with the case Mr. Justice Roperts first 
considered the occasion for the law and its history. The 
condition of the milk industry in the state, as shown by 
the report of the joint legislative committee, was 
outlined in the opinion. 

Among other conclusions of the committee were 
the following: Failure of producers to receive a rea- 
sonable return from their business threatens a relaxa- 
tion of vigilance against contamination. The milk busi- 
ness is a paramount industry of the state, and its 
destruction or curtailment would cause serious economic 
loss to the people of the state. In addition to the gen- 
eral price decline, other causes were present to bring 
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his claim that the order of the jurisdiction of which is not surrendered to the federal gov- 
the equal protection of the laws. ernment, as shown by the quotations above given. These 
ss of this contention, Mr. JUSTICE correlative rights, that of the citizen to exercise exclusive 
, . dominion over property and freely to contract about his 
affairs, and that of the state to regulate the use of property 
1e order requires him, if he purchases and the conduct of business, are always in collision. No ex- 
r, to pay eight cents per quart and ercise of the private right can be imagined which will not 
1 to resell at not less than nine and in some respect, however slight, affect the public; no exer- 
e dealer may buy his supply from a cise of the legislative prerogative to regulate the conduct of 
1 deliver milk to consumers at ten the citizen which will not to some extent abridge his liberty 
nt. We think the con- or affect his property. But subject only to constitutional 

rimination prives the appellant of restraint the private right must yield to the public need. 
t well fe inded. For aught that ap- The Fifth Amendment, in the field of federal activity, 
of milk from a and the Fourteenth, as respects State action, do not pro 
rocured it from a hibit governmental regulation for the public welfare. They 
, - no showing that merely condition the exertion of the admitted power, by 
a disadvantage, or in fact affected securing that the end shall be accomplished by methods con 
lone is fatal to the claim of denial sistent with due process. And the guaranty of due process, 
t were shown that the appellant as has often been held, demands only that the law shall not 
distributor, the difference in the be unreasonable, arbitrary or capricious, and that the means 

to charge his customers, from selected shall have a real and substantial relation to the ob 
distributors is not on its face ject sought to be attained. It results that a regulation valid 
- +] » are obvious distinctions for one sort of business, or in given circumstances, may be 
which may well justify invalid for another sort, or for the same business under 
legislature possesses the other circumstances, because the reasonableness of each 

urged for fluid milk. regulation depends upon the relevant facts. 


k 


as to whether, in the Reference was made to numerous cases in which 
ened the due process the Court “has repeatedly sustained curtailment of 
nnection attention enjoyment of private property, in the public interest. 
862 the milk industry The specific question as to the power of the states to 
enlarged regula- legislate in respect of the sale of goods with incidental 
effect on price was then adverted to. In this connec 
relation between tion the opinion states : 


inde » Four- ee : . 
under the Four Legislation concerning sales of goods, and incidentally 


ROBERTS said: affecting prices, has repeatedly been held valid. In this 
use of property and class fall laws forbidding unfair competition by the charg 
utters of private and ing of lower prices in one locality than those exacted in an 

is that both shall other, by giving trade inducements to purchasers, and by 
Sut neither property other forms of price discrimination. The public policy with 
r government can- respect to free competition has engendered state and federal 
his ” property to the statutes prohibiting monopolies, which have been upheld 
freedom of contract On the other hand, where the policy of the state dictated 


nental with the private that a monopoly should be granted, statutes having that 
» it in the common in- effect have been held inoffensive to the constitutional guar 
id, speaking specific- antees. Moreover, the state or a municipality may itself 
“a portion of that enter into business in competition with private proprietors, 
races every thing and thus effectively although indirectly control the prices 
which can be most charged by them. 


es “= " nr . ° " 
: ay a = The power to accomplish its purpose by regulating 
laws O ery - i a ee tans ¢ Te ae 
ing the internal com- prices directly was found to be within the legislature's 
parts of this mass.” power, by a measure intended to eliminate destructive 
urt price-cutting by stores which, due to the flood of sur 
bounden and solemn plus milk, were able to buy at much lower prices than 
happiness and pros- he larcer Gictriiai er Bo “ate lew Ghe dell 
its general welfare, the larger distributors and without incurring t re de Iv: 
t of legislatio hich it may deem to ery costs of the latter. Munn v. Illinois, 94 U.S. 113, 
ends ; where the power over the par- was cited in disposing of the contention that the control 


, manner of it exercise 1S not sur- of prices is a denial of due process. In this connection 


in the manner just stated. That all sealant po ssHets : 
ate to merely municipal legislation, Mr J STICE Rosperts said: 


ps, more properly be called internal po Notwithstanding the admitted power to correct existing 
rendered or restr — and that, conse- economic ills by appropriate regulation of business, even 
to these, the authority of a state is though an indirect result may be a restriction of the free- 
cm exclusive.” dom of contract or a modification of charges for services 
Taney said upon the same subject or the price of commodities, the appellant urges that direct 
pol wers of a State? They are fixation of prices is a type of regulation absolutely forbid 
| of government in- den. His position is that the Fourteenth Amendment re 
nt of its dominions quires us to hold the challenged statute void for this reason 
ne law, or a law to alone. The argument runs that the public control of rates 
justice, or requir- or prices is per se unreasonable and unconstitutional, save 
to regulate com- as applied to businesses affected with a public interest; that 
case it exercises the a business so affected is one in which property is devoted to 
er of sovereignty, the an enterprise of a sort which the public itself might ap 
vithin the limits of its propriately undertake, or one whose owner relies on a public 
power that it legislates ; grant or franchise for the right to conduct the business, or 
ns of commerce is as ab- in which he is bound to serve-all who apply; in short, such 
laws, except in so far as as is commonly called a public utility; or a business in its 
stitution of the United nature a monopoly. The milk industry, it is said, possesses 
none of these p nd 4 and, therefore, not being 
early days affirmed that affected with a public interest, its charges may not be con- 
welfare is inherent in trolled by the state. Upon the soundness of this contention 
the appellant’s case against the statue depends. 
es the power, as do We may as well say at once that the dairy industry is 
hing all subjects not, in the accepted sense of the phrase, a public utility. We 
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asserting that there is in 
nopoly or monopolisti 
it those engaged in the 
business are in no way dependent upon public grants or 
franchises for the privilege of conducting their activities 
3ut if, as must be conceded, the industry is subject to regu- 
lation in the public interest, what constitutional principle 
bars the state from correcting existing maladjustments by 
legislation touching prices? We think there is no such 
principle. The due process clause makes no mention of 
sales or of prices any more than it speaks of business or 
contracts or buildings or other incidents of property. The 
thought seems nevertheless to have persisted that there is 
something peculiarly about the price one may 
charge for what he makes or sells, and that, however able 
to regulate other elements of inufacture or trade, with 
incidental effect upon price, the state is incapable of directly 
controlling the price itself This view was negatived many 
years ago. Munn v. lilinois, 94 U. S. 113. The appellant's 
claim is, however, that this court, in there sustaining a 
statutory prescription of charges for storage by the pro 
prietors of a grain elevator, limited permissible legislation of 
that type to businesses affected with a public interest, and 
he says no business is so affected except it have one or more 
of the characteristics he enumerates. But this is a misconcep- 
tion. Munn and Scott held no franchise from the state. 
They owned the property upon which their elevator was 
situated and conducted private citizens 
No doubt they felt at liberty to deal with whom they pleased 
and on such terms as they might deem just to themselves 
Their enterprise not fairly be called a monopoly, 
although it was referred to in the decision as a “virtual 
monopoly.” This meant only that their elevator was 
strategically situated and that a large portion of the public 
found it highly inconvenient to deal with others. This court 
concluded the circumstances justified the legislation as an 
exercise of the governmental right to control the business 
in the public interest; that is, as an exercise of the police 
power. 


think the appellant 
this case no suggestion of any mix 
practice. It goes witl 


also right 


mt Saying t 


sacrosanct 


their business as 


The opinion recognizes that reference was made 
in Munn v. Illinois to Lord Hale’s statement in De 
Portibus Maris that when private property “is affected 
with a public interest, it ceases to be juris privati only.’ 
But, as intimated in the opinion in that case, the Court 
understood the expression “affected by a public inter- 
est” to be the equivalent of “subject to the police 
power.” 

Further referring to Munn v 
continues : 


The true interpretation of the court’s language is 
claimed to be that only property voluntarily devoted to a 
known public use is subject to regulation as to rates. But 
obviously Munn and Scott had not voluntarily dedicated 
their business to a public us¢ They intended only 
duct it as private citizens, and they insisted that they had 
done nothing which gave the public an interest in their 
transactions or conferred any right of regulation. The 
statement that one has dedicated his property to a publi 
use is, therefore, merely another way of saying that if one 
embarks in a business which public interest demands shall 
be regulated, he must know regulation will ensue 


Illinots the opinion 


to con 


Other decisions were cited to show that the private 


character of a business does not remove it from the 
power of the state to regulate charges or prices 
where the power had been denied were found to rest 


upon the basis that their operation was arbitrary, and 


Cases 


for that reason violative of due 
In conclusion the wide scope of the state’s freedom 
to adopt economic policies deemed to promote its wel 


process 


fare was specially emphasized 
So far as the requirement of due process is concerned, 
and in the absence of other constitutional restriction, a state 
is free to adopt whatever ecanomic policy may reasonably 
be deemed to promote public welfare, and to enforce that 
policy by legislation adapted to its purpose. The courts are 
without authority either to declare such policy, or, when it 
is declared by the legislative arm, to override it. If the 
laws passed are seen to have a reasonable relation to a 
proper legislative purpose, and are neither arbitrary nor 
discriminatory, the requir i process are sat 
fied, and judicial determination to that 


ements of due 


effect renders a 


court functus officio. “Whether the free 
normal laws of competition is a wise a 
for trade and commerce is an economi 
court need not consider or determine 
equally clear that if the legislative poli 
restrained and harmful competition by 
not arbitrary or discriminatory it d 
courts to determine that the rule is unv 
dom of the policy adopted, with the 
bility of the law enacted to forward it, 
incompetent and unauthorized to deal 
cision in this court exhibits a firm adhere 
ciples. Times without number we have said t 
ture is primarily the judge of the ne 
ment, that every possible presumption 
validity, and that though the court ma 
sistent with the wisdom of the law, it n 
unless palpably in excess of legislative | 
The law-making bodies have in the pa 
promote free competition by laws aimed at 
nopolies. The consequent interference with private | 
erty and freedom of contract has not availed with the court 
to set these enactments aside as denying duc cess. Whe: 
the public interest was deemed to require the fixing of mir 
imum prices, that expedient has been sustained. If the law 
making body within its sphere of government concludes tl 
the conditions or practices in an industry unrestricte 
competition an inadequate safeguard of the consumer's 
terests, produce waste harmful to the public, threaten ult 
mately to cut off the supply of a commodit eeded | 
public, or portend the destruction of the industry 
appropriate statutes passed in an honest « 
threatened consequences may not be set aside 
regulation adopted fixes prices reasot i 


tr 
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lla leemed by 
legislature to be fair to those engaged in the industry and t 
the consuming public. And this is especially so 
here, the economic maladjustment is f pr 
threatens harm to the producer at on 
the consumer at the other. The Constitut 
to anyone liberty to conduct his busines 
to inflict injury upon the public at large 
stantial group of the people. Price cont: 
torm of! unconstitutiona 
discriminatory, or demonstrably irrelevant t 
legislature is free to adopt, and hence 
unwarranted interference with individual 

Tested by these considerations we fi 
due process clause of the Fourteenth An 
demning the provisions of the Agri 
Law here drawn into question 
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firmation is “that milk has been selli: 
and has thus created a temporary emer; 
gency is remedied by making the l 

price a crime.” 

The opinion below points out that the statute expires 
March 31, 1934, “and is avowedly a mere temporary meas 
ure to meet an existing emergency”; but the basis of the 
decision is not explicit. There was no definite findins 
emergency by the court upon consideration of e 
facts and no pronouncement that conditions were a 
reported by a legislative committee. Was the 
upheld because only temporary and for an emer 
was it sustained upon the view that the n 
a peculiar relation to the public, is aff 
interest, and, 
respective of exceptional circumstances 
uncertainty. The two notions are distin 


ect 





RECENT SUPREME Court DECISIONS 229 


REVIEW O! 





anteed by the Constitution exist only so long as supposed 
public interest does not require their extinction. To adopt 
such a view, of course, would put an end to liberty under 
the Constitution. 

Munn v. Illinois (1877), 94 U. S. 113, has been much 
discussed in the opinions referred to above. And always 
the conclusion was that nothing there sustains the notion 
that the ordinary business of dealing in commodities is 
charged with a public interest and subject to legislative con- 
trol. The contrary has been distinctly announced. To 
undertake now to attribute a repudiated implication to that 
opinion is to affirm that it means what this Court has de- 
clared again and again was not intended. The painstaking 
effort there to point out that certain businesses like ferries, 
mills, etc., were subject to legislative control at common 
law and then to show that warehousing at Chicago occupied 
like relation to the public would have been pointless if 
“affected with a public interest” only means that the public 
has serious concern about the perpetuity and success of the 
undertaking. That is true of almost all ordinary business 
affairs. Nothing in the opinion lends support, directly or 
otherwise, to the notion that in times of peace a legislature 
may fix the price of ordinary commoilities—grain, meat, 
milk, cotton, etc 
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In conclusion the dissenting opinion urged that the 
Court must consider whether the statute bears a rea- 
sonable relation to the purpose intended to be accom- 
plished. Denying that the regulations could reasonably 
ds upon emergency, be expected to increase the prices of milk at the farm, 
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t to an “emergency” 

must they obtain? 

fice? How many 

or threatened vio- 

ravity? If three days 

‘very grievous mur- 

attle had died, would 

also the prescribed rates? 

become high can con 

mand that the Legislature 

alone to be considered, 

questions we have no 

y gives potency, its subsidence 

test for its presence or absence 

s an accused to know when some 

ved, when it wi i disappear ? 

| Court, 262 U. S. 
118, Ribnik v. Mc- 
v. Standard Oil Com- 
listinguished in the majority 
itrary in their operation and effect, 
as denying the power of 


businesses. 


ils in business has 

action. But fixa- 

in an ordinary busi- 

a producer, to im- 

has not been regarded as within legisla- 
not regulation, but management, con- 
ounts to the deprivation of the funda- 
me has to conduct his own affairs 
ustomary lines. The argument ad- 
pport general prescription of prices 
ceries, shoes, clothing, all the necessi- 
zation, as well as labor, when some 
declares such action advisable and for 
his Court has declared that a State may 
fiat convert a private business into a 
And if it be now ruled that one dedi 
public use whenever he embarks on an 


s 


nterprise wl he Legislature may think it desirable to 
this is but to declare that rights guar- 


ring under 


Justice McREyYNOLDs said: 


The court below has not definitely affirmed this neces 
sary relation; it has not attempted to indicate how higher 
charges at stores to impoverished customers when the out 
put is excessive and sales prices by producers are unre- 
strained, can possibly increase receipts at the farm The 
Legislative Committee pointed out as the obvious cause of 
decreased consumption, notwithstanding low prices, the con 
sumers’ reduced buying power. Higher store prices will not 
enlarge this power; nor will they decrease production. Low 
prices will bring less cows only after several years. The 
prime causes of the difficulties will remain. Nothing indi- 
cates early decreased output. Demand at low prices being 
wholly insufficient, the proposed plan is to raise and fix 
higher minimum prices at stores and thereby aid the pro 
ducer whose output and prices remain unrestrained! It is 
not true as stated that “the State seeks to protect the pro 
ducer by fixing a minimum price for his milk.” She care 
fully refrained from doing this; but did undertake to fix the 
price after the milk had passed to other owners. Assuming 
that the views and facts reported by the Legislative Com- 
mittee are correct, it appears to me wholly unreasonable to 
expect this legislation to accomplish the proposed end—in- 
crease of prices at the farm. We deal only with Order No. 
5 as did the court below. It is not merely unwise; it is 
arbitrary and unduly oppressive. Better prices may follow 
but it is beyond reason to expect them as the consequent of 
that order. The Legislative Committee reported—“It is 
recognized that the dairy industry of the State cannot be 
placed upon a profitable basis without a decided rise in the 
general level of commodity prices.” 

Not only does the statute interfere arbitrarily with the 
rights of the little grocer to conduct his business according 
to standards long accepted—complete destruction may fol 
low; but it takes away the liberty of twelve million con 
sumers to buy a necessity of life in an open market. It 
imposes direct and arbitrary burdens upon those already 
seriously impoverished with the alleged immediate design 
of affording special benefits to others. To him with less 
than nine cents it says—You cannot procure a quart of milk 
from the grocer although he is anxious to accept what you 
can pay and the demands of your household are urgent! A 
superabundance; but no child can purchase from a willing 
storekeeper below the figure appointed by three men at 
headquarters! And this is true although the storekeeper 
himself may have bought from a willing producer at half 
that rate and must sell quickly or lose his stock through 
deterioration. The fanciful scheme is to protect the farmer 
against undue exactions by prescribing the price at which 
milk disposed of by him at will may be resold! 

The statement by the court below that—“Doubtless the 
statute before us would be condemned by an earlier genera 
tion as a temerarious interference with the rights of prop 
erty and contract with the natural law of supply 
and demand,” is obviously correct. But another, that “stat- 
utes aiming to stimulate the production of a vital food prod 
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uct by fixing living standards of prices for the producer, are 
to be interpreted with that degree of liberality which is es- 
sential to the attainment of the end in view,” conflicts with 
views of Constitutional rights accepted since the beginning. 
An end although apparently desirable cannot justify inhibited 
means. Moreover the challenged act was not designed to 
stimulate production—there was too much milk for the de- 
mand and no ee of less for several years; also “stand- 
ards of prices” at which the producer might sell were not 
prescribed. The Legislature cannot lawfully destroy guar- 
anteed rights of one man with the prime purpose of enrich 
ing another, even if for the moment, this may seem ad- 
vantageous to the public. And the adoption of any “con- 
cept of jurisprudence” which permits facile disregard of the 
Constitution as long interpreted and respected will inevitably 
lead to its destruction. Then, all rights will be subject to 
the caprice of the hour; government by stable laws will 
pass. 

Mr. Justice VAN DeVANTER, MR. JUSTICE 
SUTHERLAND, and Mr. Justice BUTLER concurred with 
Mr. Justice MCREYNOLDS 

The case was argued by Mr 
land Jr. for the appellant and by 


Arthur E. Suther 
Mr. Henry S 


Manley for the State. 


Constitutional Law—Reduction of Salaries of 
Judges—Retired Judges 

A United States District or Circuit Judge, eligible for 
retirement, who retires, but does not resign, under provi- 
sions of Section 260 of the Judicial Code, continues in office 
within the meaning of section 1 of article III of the Con- 
stitution, forbidding the diminution of compensation of 
judges during their continuance in office. 

Reduction of the compensation of a retired District or 
Circuit Judge to an amount below the amount fixed by 
law at the time of his retirement, though not below that 
fixed at the time of his appointment, is a diminution for- 
bidden by the provision of the Constitution above referred 
to. 

Booth v. United States, Adv 464; Sup. Ct 
Rep., Vol. 54, p. 379 

The opinion of Mr. Justice Roperts in these two 
cases dealt with the status of retired federal judges 
in relation to Article III, 1, of the Constitu 
tion forbidding diminution of the compensation of 
judges during their continuance in office. The 
came before the Court on certificates from the Court 
of Claims, which certified the following questions: 


Op 


Section 


cases 


Does a United States District or Circuit Judge 
who, having served continuously for ten years and attained 
the age of seventy years, does not resign but retires under 
the provisions of 260 of the Judicial Code, as 
amended, continue in office within the meaning of section 
1 of article III of the Constitution which forbids diminution 
of the compensation of during their continuance 
in office? 

“2. Where the salary of a United 
Circuit Judge is increased by law after his appointment and 
he has subsequently retired in full compliance with the 
provisions of section 260 of the Judicial Code, as amended 
is a reduction of his compensation as a retired Judge to an 
amount not below that fixed by law as his salary at the 
time of his appointment a diminution of his compensation 
within the meaning of section 1 of article III of the Con 
stitution ? 


In No 


section 


Judges 


States District or 


656, it appeared that Judge Booth was 
made Circuit Judge for the Eighth Circuit in 1925, 
and that for many years prior thereto he had been a 
judge of the District Court in Minnesota. His service 
had continued for more than 17 when, on Janu 
ary 1, 1932, having attained the age of 70, he retired 
under the provisions 260 of the Judicial 
Code. Since retirement he has performed the duties 
of a retired Circuit in the manner provided 


by law. 


years, 


of Section 


In No. 657, it appeared that Judge Amidon 
appointed District Judge in 1897, and served 
until 1928 when he retired under the provisions 
Section 260, above referred to, having attained the 
of 70. Since his retirement he also has perforn 
the duties of a retired judge, in the manner provid 
by law. When appointed, Judge Amidon’s salary 
$5,000 per annum, but it had been increased from ti: 
to time until it was $10,000 per annum at 
his retirement. 

Both cases arose in suits to the amo 
withheld from the claimants on account of reducti 
under the Independent Offices Appropriation Act 
June 6, 1933. That Act for a certain period redu 
by 15 per cent the retired pay of judges (whose co 
pensation, prior to retirement or resignation, could 1 
under the Constitution, have been diminished). 1] 
Government demurred to the petitions in both cas 

As to the first question certified, the Court, 
swering it in the affirmative, emphasized the disti 
tion between the resignation and the retirement of 
judge. Since, on retirement, a judge continues to pet 
form certain judicial duties, as lated by 
statute, he continues in office within the me 
the constitutional provision. In dealing with this que 
tion Mr. Justice Roserts said: 

The first question asks, in effect, whet 

States Judge, upon retirement, relinquishes 
office. The answer is to be found in the Act 
authorizing retirement. That Act provides for 
and for retirement. In referring to the former i 
expression “When any judge resigns his offi 
and provides for continuance of compensation after res 
nation. In contrast it declares, ‘But, instead of 
any judge . who is qualified to resign 
going provisions, may retire, upon the salary 
then in receipt, from regular active service 
” not, be it noted, from office. The retiri judge ma 
be called upon by the senior circuit judge to p Em. jud 
ial duties in his own circuit or by the Chief Justice t 
perform them in another circuit, and be authorized to per 
form such as he may be willing to undertake 
provision for appointment by the President of an a 
judge for the circuit or district court where a sitting 
udge is found unable efficiently to discharge all his duties 
by reason of mental or physical infirmity of a permane 
character. In that case the sitting 
retains his office; and it is significant tha act 
either a retired judge, or one whose r pl 
dition has caused the President to 
udge, shall be treated as junior t 
of the court. 
By retiring pursuant to the 
relinquish his office. The language 
from regular active service. The pur 
he shall continue, so far as his age 
to perform judicial service, and it is cor 
that retired judges have, in fact, 
of the duties which would be 
in regular active service. It is scarcely 
that a retired judge’s judicial acts would 
he who performed them held the office 
contradiction in terms to assert that one 
accordance with the statute may conti: 
federal judge and yet not hold the office 
Act does not and, indeed, could not, 
office, different from, but embracing th 
of judge. He does not surrender his 
tinues to act under it. He loses his seniority 
that fact, in itself, attests that he remaii 
tired District Judge need not be assigned 
district And if a retired judge is 
Chief Justice or a Senior Circuit Judge 
district or circuit, and he responds at 
as of any active 
this should be true 
font hold no off 


recover 


contemy 


aning 


There 


dditiona 


judge unquestior 


dis« har ged 
incumbent 


endue | 


status is the same 
It is impossible tha 
Same time 
tates 
The second question was brief; 


answered also in the affirmative 


the judge s 
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ry view would be subversive the giving of a bond to secure materialmen and labor- 

visiot \s to this the Court ers, as well as the owner. The bond furnished con- 

tained a provision attempting to cut off materialmen 
Ase and laborers, by providing that “no right of action 
t appomtmen pS 

= te Gee of shall accrue upon or by reason hereof to or for the 
benefit of any one other than the obligee named herein.” 
rease banned, The contractors defaulted, and the owner sued on 
paetager ee the bond, in a state chancery court, for construction 

OnTLICe - . . . wl . . *e*,* 
Suniel ede. te of the bond adjudging it to be subject to the liabilities 
ted analogous defined in §3 of the statute, and determining the pro- 
licitor portionate interests of those entitled thereunder. The 
ys Mississippi Supreme Court held that the bond was one 
= for faithful performance of the building contract within 

William D §3; that its effect was to substitute new security for 

for Rest anil a ecw ye of laborers and materialmen in place of that 
i) > « 

Pemmt Wane t afforded by §§1 and 2; and that by force of the sub- 
relict « « ° . ° 3 S . . 

: stitution the contractor became free to assign and dis- 
pose of the contract and the proceeds thereof. 

At a later stage of the proceedings, the Nelson 
Company intervened, and the state courts again held 
the bond subject to §3. 

On appeal to the Supreme Court, the statute was 

The Fourteenth Amendment does not invalidate a state found to violate no right guaranteed by the Fourteenth 

,tute prescribing that a faithful performance bond, given Amendment, and the judgment of the Supreme Court 
by a surety to secure a contractor’s performance of a build- of Mississippi was affirmed in an opinion by Mr. Jus- 
ing construction contract, shall inure to the benefit of cer- TICE Carpozo. He first pointed out that the construc- 

materialmen and laborers, even though the bond con-_ tion of the statute was for the state court to determine, 
ins a provision excluding the latter from the benefits of and that its construction of the statute in relation to the 
the bond, where, by statute, the bond is permitted as a sub- bond was accepted as final. 

titute for other security prescribed by the statute for pro- The purpose of the statute, to preserve the equita- 

tection of the equitable rights of materialmen and laborers. ble rights of parties involved in the transaction, and 

Hart} unity Co. et al. v. Nel- its relation to the Fourteenth Amendment were then 

Op. 470; Sup. Ct. Rep., developed. As to these Mr. Justice Carpozo said: 
Materialmen and laborers may be secured by mechanics’ 
idity of a statute liens upon land improved or affected by their material or 
1d of a contractor labor, and this without reference to technical and ancient 
fod eating r f concepts of privity of contract. . . For like reasons they 
ul performance 0 may be secured as against the owner by a lien upon any 
inure to the bene- moneys due to the contractor, and secured as against the 
labor, even though contractor by a lien upon any moneys collected from the 
lude them. The owner. . . The fundamental liberties protected by the 

Fourteenth Amendment do not include immunity from 

: < ee restraints so deeply rooted in policy and justice. . . The 

rialmen, laborers and owner contracting with a builder or making payments under 

in the construction the contract may be required to give heed to the equities 

borers, not paid by of a subcontractor or a workman adding value to the land. 
7 sentalens 7 The builder may be required to give heed to the same 
in writing, and 

- anes ie equities in contracting with the owner or in disposing of 

to contractor 1S his contract or of the moneys paid thereunder. 

rata payment of The statute of Mississippi was framed in a genuine 
endeavor to make these equities prevail. Neither owner 
ntractor may “assign nor builder is commanded to give a bond, though decisions 

: are not lacking that such a command will be upheld. 
* totes All that the statute does by force of § 3 is to standardize 
the detriment or the form, at least in some particulars, when bonds are freely 
borers, and all such given, and to define the consequences attaching to the stand- 
ate to the latters’ rights ard thus prescribed. The form shall include a clause for 
con- the protection of materialmen and laborers: the conse- 
quences shall include the exemption of the owner from the 

, _ burden of a lien, and a like exemption of the builder. 

conditioned The security of the bond becomes a substitute for the 
security of the building contract and of the moneys due 

performance bond thereunder. No arbitrary restraint of liberty of contract 
ntractor shall make is laid upon the owner. His personal liability toward ma- 

— 7; 4 terialmen and laborers is not greater by a dollar than it 
ers, and 1 such a was at the beginning. To the contrary, it is less. By 

inure to the pro- force of the new security he is relieved of the burden of a 

1s if the provision lien, yet he has priority of interest in the proceeds of any 
suit upon the bond. No arbitrary restraint of liberty is 
laid upon the builder. Upon the giving of a bond he is 

a charged with a liability in favor of materialmen and labor- 

; R. T. Burkes for ers, a liability consistent with fair dealing between men in 
Burk es made a sub- that relation, but he is relieved of the duty of holding 
mpany for plumb- present and future payments as a fund impressed with a 

trust and devoted to specific uses. 


State Statutes—Validity of Statute Prescribing 
Effect of Bond Given as Substitute for Lien 


1918, and is designed 


in any way, the con- 


wever, to any 
- or the master 


Natchez Investment 


and the latter as- ; 
O. Nelson Manu- The owner and the builder did not challenge the 
contract required statute as construed. Nothing in the Fourteenth 




















232 AMERICAN BAR 


ASSOCIATION 


JOURNAL 





Amendment was found to guarantee the surety the right 
to contract on better terms than its principal. 


If the statute is valid in its application to owner and 
builder, to obligee and principal, there can be no privilege 
of the surety to contract on better terms. The secondary 
obligation must follow the primary one, and conform to its 
restraints. The surety has the alternative either to write 
its indemnities and guaranties upon the only terms permitted 
to obligee and principal, or to renounce the writing alto- 
gether. The business of insurance is one peculiarly subject 
to supervision and control. . . The Fourteenth Amendment 
does not make it necessary that materialmen and laborers 
shall be deprived of fair protection to the end that sureties 
for profit may be given an opportunity to diversify their 
bonds. 

In conclusion, the following general observation 
vas made regarding liberty of contract. 

Liberty of contract is not an absolute concept. . . It is 
relative to many conditions of time and place and circum- 
stance. The constitution has not ordained that the forms 
of business shall be cast in imperishable moulds. There 
is no question here of the impairment of the obligation of 
a contract by later legislation. The act assailed by the 
appellants was in existence for many years before the bond 
in suit was written. Principal and surety in writing it 
became subject to the statutes then in force, and by these 
they must abide. 


The case was argued by Mr. 
the appellant and by Mr. Gerard H. 
appellee. 


L. Barrett Jones for 
Brandon for the 


Bankruptcy—Status of Landlord’s Claim Against 
Bankrupt for Future Rent 


Under the Bankruptcy Act, a landlord’s claim for future 
rent is not a provable debt, even though the landlord has 
the right to reenter the premises and thereafter to recover 
damages or be indemnified for the difference between the 
amount of rent received and the amount of the rent re- 
served for the remaining portion of the term. 

Manhattan Properties, Inc., v. Irving Trust Co., 
Adv. Op. 457; Sup. Ct. Rep., Vol. 54, p. 385; 24 Am. 
B. R. (N. S.) 187 

Two cases disposed of by the Court, in an opinion 
by Mr. Justice Roperts, presented a question as to 
a landlord’s rights to prove against his tenant in bank- 
ruptcy claims for rent payable in the future. 

In case No. 505 the bankrupt was tenant under 
a lease which had more than five years to run subse- 
quent to the adjudication in bankruptcy. The total 
rent reserved for such remaining portion of the term 
was $58,000, and, as asserted by the landlord, the pres- 
ent rental value for such period was $3. 3 ,000. Accord- 
ingly, the landlord filed a claim for $25,000, the dif- 
ference between the two sums 

A covenant of the lease provided that if bank- 
ruptcy proceedings were instituted by or against the 
tenant, the landlord might reenter and relet the prem- 
ises, and that in such case the tenant would pay to the 
landlord the difference between the rent collected and 
the rent reserved in the lease, with any overplus to be 
paid to the tenant at the end of the term. 

The referee expunged so much of the claim as 
sought damages for future rent, holding that it did not 
constitute a provable debt. The District Court and 
the Circuit Court of Appeals took the same view. 

In No. 506 the premises owned by the petitioners 
were held by the bankrupt under a lease dated June 
14, 1920, for a term to expire June 30, 1945. The 
lease contained a covenant that in case of an adjudica- 
tion in bankruptcy, the lessor might enter and repossess 
the premises; that upon such reentry the lease should 
determine; and that in case of such termination the 





tenant would indemnify the landlord against all 
of rent which the landlord might incur on account 
such termination, during the residue of the term. 

About three months after the adjudication the tr 
tee disaffirmed the lease, and the landlord took posses- 
sion and collected rents from occupants of the pear 
The landlords then filed a claim for $4,404.40 rey 
senting the difference in rent accrued to the date. f 
reentry and the amount collected by them. They also 
filed claim for $143,615.00 representing the differen 
between the alleged rental value and the rent reserve 
in the lease, for the remainder of the term. The referee 
disallowed the claim, and the District Court and the 
Circuit Court of Appeals affirmed his action. 

On certiorari the judgments were affirmed by the 
Supreme Court. The sections of the Bankruptcy Act 
cited as controlling by Mr. Justice Roperts are as 
follows: ; 


“Sec. 63. Debts which may be proved. (a) Debts of 
the bankrupt may be proved and allowed against his estat 

which are (1) a fixed liability, as evidenced by a judg 
ment or an instrument in writing, absolutel y Owing at the 
time of the filing of the petition against him, whether then 

payable or not, with any interest thereon which would have 
been recoverable at that date or with a rebate of interest 
upon such as were not then payable and did not bear inte 

est; . . (4) founded upon an open account, or upon a 
contract express or implied; 

“(b) Unliquidated claims against the bankrupt may 
pursuant to application to the court, be liquidated in suct 
manner as it shall direct, and may thereafter be 
allowed against his estate.” 

“Section 1 (11). ‘Debt’ shall include any 
mand, or claim provable in bankruptcy.” 

“Section 17. A discharge in bankruptcy shall 
bankrupt from all of his provable debts” 


proved and 


debt, de 


release a 


A majority of the Circuit Court of Appeals felt 
bound to follow its earlier decision Jn re Roth & Appel 
181 Fed. 667, where the view was expressed that the 
occupation of the land is the consideration for the rent 
and if the right to occupy terminates, the obligation t: 
pay C€ases ; and that the covenant to pay rent create 
no debt until arrival of the time atipalated for pay 
ment. The uncertainty whether the landlord will re 
enter on adjudication and the doubt as to his 
he should reenter, were thought to whch the 
too contingent to be provable. 

The gry monty urged that the claim for rent 


1 
iOSS, 


claim 


the words of Section 63 (a) (4). They also ‘relied 
on the purpose of the bankruptcy law to bring in all 
contract creditors and discharge all debts, to enable 
the debtor to start afresh free from old indebtedness 
They also pointed to the hardship worked on the land 
lord in being compelled to look solely for redress fo: 
loss of future rents to a corporate debtor stripped by 
bankruptcy of all assets. 

In affirming the judgments, the Court recog 
nized the force of the arguments advanced by the peti 
tioners, but concluded that the weight of authority and 
the legislative history of the Act required disallowance 
of the claims. In this connection Mr. Justice Ros 
ERTS said: 

The issue is not one of power, for plainly Congress may 
permit such claims or exclude them. The sole inquiry is 
the intent of the Act. The construction for which the 
petitioners contend is, as a matter of logic, an admissable 
one. But that construction is contrary to the great —— 
of authority as to the effect of similar provisions in earlie 
Acts, and Section 63 of the present Act 

The history of the problem in England, where a 
claim for future rent was not provable until made s 

(Continued on page 250) 
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Canal Zone Changes to Com- 
mon Law System — Long 
Effort to Fit Civil Law 
Code Into American 
System Ends 


R loHN QO. COLLINS 


rs of the Republic of Panama and 


the Canal Zone 


twenty-eight year effort to fit a Civil Law 
system en.ied on 
1933, whenfa new 
tions based on of California 
Legislation is now pending before 
codes; and 
the Canal Zone will become 
” jurisdiction, as distin- 
liction in which the Civil Law 
mixed. 


American law 
fone October 


into 


that 


supplement the new 


Law were badly 

ne, a strip fifty miles long and 

extends the Isthmus of 

n two the Republic of Panama. 

territory came in possession of the 
States by the Treaty of November 18, 1903, 
it was transferred in perpetual use by the 

I Panama At the time it was in- 
approximately twenty thousand people 
more small villages or hamlets 


aCTOSS 


to the 


‘ 
t 


ng in twenty or 
ted along the line of the canal. Perhaps half 
Colombian origin, and they and 


these were of 

ancestors had lived in this territory anywhere 

to three hundred years. The 

| chiefly of West Indian negroes 

nal work by the French canal 

rative purposes it was divided into 

ver each of was an alcalde 

s in each of the larger hamlets. 

their subordinates had police 

minor judicial authority under the 
nd penal codes 

purposes half of the territory be- 

Colon, and the other half 

\ correjidor in each vil- 

cases not exceeding 


which 
subalterr 
alcaldes 
sdiction, and 
inistrative 
For j 1 li 


was the same as that of 

which up to November 3, 

the Republic of Colombia. 

nbian constitution, and in 

Commerce, Penal Code, 

Administrative Code, Fiscal Code, 

s, Military Code, Police Code, Code 

Fomento, Code of Mines, Code of Beneficence, 
Code of Public Instruction. 

When the United States began to exercise sov- 

enty in this territory the laws of civil relations 

tinued to exist under the well-known precedents 

nternatior law The Penal Code, insofar as 

nce with the public policy of the 

is continued temporarily, and an 

le and criminal proce- 


Code 


Electi I 


code of 


dure went into effect on September 3, 1904. But 
the Constitution, administrative, fiscal, and military 
codes, being of a political nature, ceased to govern. 


Civil Code of Panama 


By an Executive Order of May 9, 1904, issued 

under authority of the Act of Congress June 28, 
1902, President Roosevelt declared: 
x “The laws of the land, with which the inhabitants are 
familiar and which were in force on February 26, 1904, will 
continue in force in the Canal Zone, and in other places on the 
Isthmus over which the United States has jurisdiction, until 
altered or annulled 1 


Under this authority, the Civil Code of Colombia, 
which had been adopted by the new Republic of 
Panama, was continued in force. It was translated 
into English and published by the Isthmian Canal 
Commission at Washington in 1905. The Code of 
Commerce was not published in English, but was 
given effectiveness by the courts of the Canal Zone 
all during the construction days of the canal, that 
is until April 1, 1914. 

The English edition of the Civil Code of Col- 
ombia and Panama which has been in effect in the 
Canal Zone since 1904 is an excellent translation, 
and might well be used as a text book for law 
schools, and for any students who, without a know!l- 
edge of Spanish, wish to study the Civil Law as it 
relates to private rights. It is divided into the fol- 
lowing books: 

300k First: Of Persons. 

Book Second: Of Property and its Ownership, 
Possession, Use and Enjoyment. 

Book Third: Of Successions Mortis Causa, and 
Donations Inter Vivos. 

Book Fourth: Of obligations in general and of 
Contracts. 

Book Fifth: Of Notaries Public and Registra 

tion of Public Instruments. 
It is systematic and thorough. It has always im 
pressed the judges and lawyers of the Canal Zone 
by its scientific arrangement and its adaptability to 
any situation that might arise. To American prac- 
titioners, accustomed to search in a dozen places to 
exhaust the law on the simplest subject, it seemed 
a marvel of efficiency. 

As it is in effect in the countries of Latin Amer- 
ica and in France and Spain, the Civil Law is an 
elaborately systematized body of statutes, which 
from the constitution down through the various 
codes are closely interwoven. It is impossible to 
lift the civil code from this system and make it 
work properly, because it depends for its proper 
understanding and application upon the constitu- 
tion and the commercial, administrative, fiscal and 
judicial codes. For example, a contract between a 
householder and a groceryman is resolved under the 
Civil Code, a similar contract as between two mer- 
chants falls under the Code of Commerce, whereas 
a similar contract as between the Government and 
a merchant is ruled by the Code of Commerce, and 
the Fiscal and Administrative Codes. 

In addition to this inter-dependence among the 
codes, the Civil Code depends for proper working 
upon the method of applying its principles. In 
fact, it is exactly a collection of principles which the 
courts are presumed to know how to administer. 
With the principle before him each judge must de- 
cide the case before him without the aid of a well- 
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In the simple relations of 


developed jurisprudence 
this system works well 


an agricultural community 
Sut in the complex relations of an industrial com 
ls himself completely 
kind in sight. 
ym the other 


munity, a judge frequently fin 
at sea without any help of 
court in Panama he gets help fri 


In a 
codes, 
and 
Italy, 


for the 


t 
his own supreme court, 


from the decisions of 
the courts of Colombia, Spain, 
and perhaps even more from the “feeling” 
up with him 

no such help. To 
Colombian and 


France, and 


law which has grown 

Canal Zone 
most of them the 
Panamanian courts of last resort were imprisoned 


judges tound 


decisions of the 
in a language they could not read, and based upon 
a system that they did not understand. Their only 
recourse was to try to interpret an isolated part of 
the Civil Law system by decisions of the American 
This attitude on their part was finally au 
United States Supreme 


249 U. S. 41, 


courts. 
thorized by a decision of the 
Court in Panama Railroad vs 
wherein it is stated: 


Bosse, 


the Canal Zone 

law in the con- 
struction of the Colombia statutes, King Ching Chong v. Wing 
Chong, 2 Canal Zone Sup. Ct. Rep. 25, 30, and following that 
announcement, in held that “at least so tar as 


Supreme Court of 
ommon 


“As early as 1910 the 
announced that it would look to the 


January, 1913, it hel 
the impresarios of railroads are concerned” the liability of mas 
ter for servant would be maintained in the Zone to the same 
extent as recognized by the common law. Fitzpatrick v. Pan 
ama Railroad Co., 2 Canal Zone Sup. Ct. Rep. 111, 121, 128 
The principle certainly was not overthrown by the Act of 1912 
It is not necessary to dwell upon the drift toward the common 
law doctrine noticeable in some civil law jurisdictions at least, 
or to consider how far we should go if the language of the 
Civil Code were clearer than it is. It is enough that the lan 
guage is not necessarily inconsistent with the common law rule.” 


Procedure 


The procedural law, found in the civil section 
of the Judicial Code, was likewise translated and 
published in 1905. This also is an excellent trea 
tise within the scope of its subject, and is wel 
adapted to the use of students. But the American 
judges and lawyers, unaccustomed to practice 
under the Civil Law, found it both mysterious and 
inadequate. Therefore, on May 22, 1907 an Amer 
ican code of civil procedure, following generally the 
Codes of California, Porto Rico and the Philippines, 
was adopted. After that the anomalous condition 
existed of a civil code from the Civil 

a code of civil procedure I I e \nglo Saxon sys 
and political laws 
The arrangement 


Law system, 


tem, and a collection of 
from the American 


could not work well 


Civil Law Jurisprudence 
Stare Decisis as we kno 
States, is unknown in Panan 
the Civil Code states 
“Art. 17. Judi ial « 
in the causes in which 
judges are prohibited from pres 
diction the observance of their decis 5 
provision of law 
“Art. 26. Judges a 
the laws to particular cases and in 
interpret them by way of d ine, seeking 


lecisions have 


binding force except 
they wer 


rendered. Consequently, 
in matters of their juris 
as a general or regular 
d public officials in the application of 
inistrative matters, shall 
their true meaning 
as private individuals u leir own judgment to accommodate 
general provisions of I ts and special interests 
The rules fixed in ft I lo ing arti les must serve for the 
interpretation by way ri 
he rules that fol 
similar to those tl 


were amended and elaborated by 


\mong the additions then made wa 


“Art. 10. In other doubtful cases, the Judges shall apply 
the most probable legal doctrine. Three uniform decisions by 
the Supreme Court, as a Tribunal of Cassation, upon the same 
point of law, constitute the most probable legal doctrine.” 

On February 12, 1887 the Supreme 
Republic of Colombia published 
and thus began a jurisprudence 


; 


In an announcement in the first 1 


Justice of the 
hirst 
that country irst 1 
ber of the “Gaceta Judicial” it recites the ills 1 
have arisen in the country from a difference in 
interpretation and application of the laws, and 
states: 


decisions, 


egislator gave new forms to the jud 
among the new 


rpose of assur 


“Consequently the | 
power, and provided for appeals of cassatior 
ial proceedings, with the very laudable pu 
justice in all parts of the country and opening 
leterminatiou, by means of the highest tribunal 
rules which, establishing a national ju 
lid guarantee to all interested 
irest guardian.” 


judi i: 
Il a field for the 
and 
a sol 
their 


erve as 
the law 
The Gazette actually published 
cisions made by the court from September 
the 
to this time, forming a substantial 


opinions thus published have be: 


prudence for the courts of Colom! 
the of Colombia, the new ( 
Panama began on December 14, 1903 to publish tl 
decisions of its highest court and since the 


February 1% 


example vernment 
const 
tutional government took charge in 
the published jurisprudence has been 
cisions of the Supreme Court of Justi e 

But for the reasons above stated, the decisi: 
of the Supreme courts of Colom] 


limited to 


ia and Panat 
were not useful to the judges of the Canal Zon 
That is—first, they were in Spanish; second, th 
were based upon a system that embraced ot! 
than the Civil Code; third, they 
more than “the of the case;” 1 fi 
ist were quite beyond the 


codes 
law 
of them at le 
ing of judges brought up under an enti 
system 


The Revision 


Phat epor h of confusion is e1 
\merican lawyers corresponding 
the Canal Zone will be using a com 
Common Law. The body 
Civil Code 
le and Procedure, 


f the 

is now 
Penal Co 
general scope, Executive Orders of 


as follows: 


carry out statutory provisions, Ap) 
U. S. Courts 
In the work of revision all 
Canal Jone and the citizens residing 
opportunity to be heard. A few of 
hle assistance Bu he effort t 
able a stance ut the effort to cx 
plify would have been futile without the 
Representatives Edward 
La 
ly of their tin 


herein had an 
em gave valu 
dify and sin 
assistan: 
in the Congress of | 
Denison (R) of Illinois, and Clarence F 
of California. They gave unstinting 
to a project as far removed as could be from the 
ts, without the slightest f at 
t such as may come fri 

yn of doing their 

to record tl 


rs wisn 


work of these two men 
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Among Recent Books 





ENDS of ginia Courthouses. By John H. 

Gwathmey. 1933. Richmond: The Dietz Print- 

ing Company, pp. xi, 141 This little book pos- 
T 


It is, as it purports to be, very 
intensely local, so local as to have 
cosmopolitan appeal. There is no paradox in this. 
perhaps he should be called the editor) 
1, no theory to establish, no thesis 
has collected a number of anecdotes 
irginia lawyers of a by-gone day. Yet 
se days are not so old, and not so far-off, and (to 
plete the Wordsworthian trinity) they were far 
being unhappy 
Humor tinges a vast majority of these anecdotes, 
they furnish material of very obvious value to the 
| historian. One glimpses all through this little 
us days in Virginia when an im- 
occasion for a full turnout by 
countryside for miles about. There were then no 
d few theatrical perforances. The 
wyer was not only a minister of justice, he was also 
uublic entertainer. His exploits in this field made 
often a popular hero, and tales of his prowess 
ead with amazing rapidity. Doubtless, too, they 
nothing by repeated telling 
The typographical features of the book are ex- 
lent. There nine illustrations of Virginia court- 
uses from sketches by Lucy Payne Pinder. 
a brief historical statement 
uurthouse. One could wish these 
uller ; they are yet well-done and quite 
k contains a brief foreword and colo- 
a table of contents and an index of 


es rare chart 


reading. It 


lume those spac 


tant trial was the 


<ies, no radi 
7 


ipposite eacl stration 1S 
erning eacl 
tements weré 
isive. The bor 
n, together wit! 
rsonal mentior 
In collecting and publishing these legends or an- 
lotes, Mr. Gwathmey has performed a real service. 
s book can easily be read at a sitting, yet each legend 
complete in itself and the book is ideally adapted to 
ef and desultory reading. It should be welcome in 
and makes a superb gift-book to 
graces of humor and 


+*4 


lawyer's library 
lawyer p sing the saving 
gination 

ARMISTEAD M. Dopsir 


Univer rginia Law School 


Section Four. By James 
illiams Cambridge, at the University Press ; 
v York he Macmillan Company.—A little more 
centuries have elapsed since the 
tatute of In the course of time 
irliament hi revised a considerable portion of the 
tatute, but section f forms the subject 

r of this treatise, endures its original form 


The Statu Frauds: 


in two and a half 
was enacted. 
four, whicl 


ttet 


down to the present day. However, although the form 
has been retained, the content has been molded in the 
crucible of judicial interpretation by judges who sought 
to bring the written word into conformity with the 
circumstances of social life. Dr. Williams sums up 
the development in the following words: “The steady 
tendency of the courts has been, where possible, to save 
contracts from the effects of non-compliance with the 
Statutory requirements.” In the result, he concludes, 
“the courts have practically repealed the Statute.” 

These views of the Statute and of the judicial 
approach to the problems which it created are, of 
course, not new. We have often been told that the 
Statute of Frauds has outlived its usefulness and should 
therefore be repealed. But heretofore we have had no 
comprehensive modern survey of the whole subject 
Suggestions for alteration of the law have been based 
almost entirely on a@ priori views as to the place of 
writing in the law of contract, without regard to the 
circumstances and requirements of the business com 
munity. All too frequently the student whose scholastic 
environment was the legal philosophy of Pound, 
Stammler, Kohler, Wigmore and Cardozo, becoming 
impatient with the conservative tendencies of the Bench 
as it is constituted today, disregards the experience of 
the past and places his hope in revolutionary change. 
Revo.ution, no doubt, has its place in the legal sphere. 
In some instances outworn prejudices and antiquated 
premises can be deprived of their paralyzing effect 
upon our law only by drastic measures. On the other 
hand, in the commercial sphere the disregard of estab- 
lished forms, even when based on principles which no 
longer have validity, may hinder legal development 
rather than be of assistance to it. In siich a sphere 
it is not only desirable but imperative that the seeker 
after truth should analyze the judgments with the 
greatest of care and come to a decision “according to 
the evidence.” If the “evidence” leads one to the con- 
clusion that the old forms cannot be adapted to modern 
business exigencies and that the only satisfactory solu- 
tion is complete revision then at last we must be pre- 
pared to suffer the consequences of such revision as 
the only alternative. 

The tendency of legal writers in recent years is to 
approach the subject scientifically, to analyze and be- 
come thoroughly acquainted with the subject matter. 
This also is the approach of Dr. Williams. The Statute 
of Frauds may be one of the diseases of the legal sys- 
tem. But before one can prescribe a remedy the char- 
acter of the disease must be ascertained and its effects 
on the system scrutinized. The learned author has, 
therefore, approached his subject with an open mind; 
he has considered the development of each doctrine in 
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its relation to the other parts of the legal system. Not 
only does he discuss the contracts which come under 
the Statute, but also contracts and arrangements which 
are outside the Statute, as well as the writing, its forms 
and content and the signature. The doctrines of agency, 
the rules of evidence, quasi-contracts, the equitable doc- 
trine of fraud, the doctrine of part performance receive 
consideration in their relations to and effects upon the 
Statute of Frauds. The careful classification of the 
essential problems which emerge from the application 
of the Statute to concrete situations will earn the well 
merited thanks of many a student, teacher and counsel. 
It would be misleading, however, if this review left the 
impression that the philosophic aspect escaped attention. 
The methods applied by the author in studying the 
development of each doctrine produce a fund of infor- 
mation which will prove a fruitful source of study for 
students of jurisprudence 

If one may be permitted to criticize on a matter 
which the author declares to be outside the scope of 
his work, the present reviewer would like to draw atten- 
tion to the fact that the value of the book is somewhat 
lessened for students and lawyers, in jurisdictions out 
side England, by the failure to discuss the clause relat- 
ing to land. Although the clause has been deleted from 
the Statute in England, it still remains in many other 
jurisdictions. This omission is especially to be regretted 
introduction, recog- 
fact, a practical 


since Professor Hazeltine, in the 
nized that section four “has, in 
importance not only in England, but also in other 
countries (notably certain of the British Dominions 
and of the States of the American Union) which have 
succeeded to it or adopted its provisions.” The com- 
mon law is not the heritage of England alone, and 
although it may be too much to ask of the author that 
he give us an analysis of the cases in other jurisdictions, 
still the value of the present study would have been 
greatly enhanced by a discussion of the additional 
clause. 

However that may be, the fact remains that the 
learned author has made a contribution to legal litera- 
ture of the highest importance and one which no one 
interested in the common law can afford to neglect. 
The book is beautifully printed and is provided with 
tables and indices which render consultation easy. We 
shall look forward to further works from the author’s 
pen. JAcon FINKELMAN, 
University of Toronto 


Edward Newton. 1933. Boston 
Book lovers and book collectors 
who have not as yet read End Papers have, no doubt, 
wondered whether Mr. Newton written another 
book such as his Amenitics of Book-Collecting. The 
answer is that he has not. But I am sure 
lawyers who love books would delight in reading it 
were it not for the fact that Mr. Newton repeatedly 
goes out of his way to say unkind things about lawyers 
—although his own beloved Boswell was of our pro- 
fession. JosepH HowLanp COLLINs. 
New York City 


End Papers: A 
Little Brown & Co 


has 


even so, 


Professor Best, author of Crime and the Criminal 
Law in the United States, reviewed in a recent number 
of the JouRNAL, writes us: “I wish to thank you for 
the space you have given. I must, however, register 
a gentle protest with respect to some of the matters 


contained in this review. By general consent the work 


cannot be regarded as of ‘limited s¢ 
it is too The 
‘rapidly aging ;’ on the contrary, they w 
be of service in throwing light upon 

to crime tor not a tew years to come 
without 
statistics), because, as stated in the 
they are of a general or composite cha 

are not attempted.’ It is regrettabk 

could not have appeared before the pub! 
report of Hoover’s Crin 
and of the reports on social trends; but 
of my modest work to the subject was qui 


broad statistics cannot 


footnote references (except as 


For 


ex-President 
the appri 
te different 
and there was little real overlapping of the respec 
fields. The statement in the review that there was | 
new in the work was altogether true. I think 
was intimated in the Foreword 
Our reviewer replies: “I have kn 
Best and his work for a good many yea 
the highest respect for his previous mot 
deaf and the blind. They are, | think 
in their field but I cannot say as much a 
the Criminal Law in the United Stat 
fessedly a limited contribution which 
to be looked upon ‘rather as an elemet 
The topics that are presented are 
upon only in the briefest manner, and 
but rudimentary consideration. Nowh 


idea of extensive, to say nothing of 
even adequate, treatment.’ I submit 
author’s very modesty in these sentences 
word is the essence of my review. I 
to Professor Best’s great labor becaus 
such labor involves, but I still insist 
Moreover, though I did 
is questionable whether 


are aging. 
my review, it 
ing that crime and criminal law in 
are to be considered primarily in 
social aspects should have been put 
the publication of the 1930 Census fi 
the more important since the book 
of opinions and theories but primaril 
minute statistical presentation.” 


International Law Applied to Ri 
n Cases Between the United State 
Fred Kenelm Nielsen. 1933. Washington 
& Company. Pp. v, 715.—This book 
great interest and value to lawyers and 
students of international law. The 
concerned chiefly with problems that 
between the United States and Mexico 
a wide field of those questions of int 
that repeatedly enter into relations of 
questions have been summarized in a bt 
first part of the book. The summary t 
points of each of the legal topics treated b 
His unusually wide practical experienc: 
and legal fields, as a representative at several interna 
tional conferences, in judicial capacities and as chief 
counsel in international arbitrations, gives importance 
to his judgment as to what those vital points are. T! 
) 


ror 


sections designated respectively “Confiscation of Pri 
erty” and “International Reclamations” may |! 
out as having exceptional interest 

Those familiar with the work 
tribunals dealing with claims or 
versies will heartily endorse the 


liplomat 


e 


witl 
writer’ 
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possibility of overstate- 
f international tribunals 
standards of efficiency, 
characterize the deliberations 
most respected domestic high 
ions which he has written as 
nal tribunals show that they 
harmony with that concept. A 
them are printed with analyses 
book, and references to them 

ry text contained in 


nt beyond 
hiche 
e nigi St 


titled Questions Per- 
Hiere are found numerous 
of much practical expe- 
improvements in arbi- 

procedure with a view 
expedition of proceedings and a 
in various ways to the best stand- 


‘ eI 


int of both substantive and pro- 
is a valuable addition to the 
American and British Claims 
Special Agreement of 1910, and 
1 \rbitration between 
Permanent 


nd of Palmas 
Holland before the 
t [he H ivi 


_——s T 


McDoNALp 


Sir Charles Mallet, 
Cave of 
This is 


by Countess 

yhn Murray. 

account, by a close 

»f an able, conscientious 

an, lawyer and statesman of lu- 

was never in a hurry, never lost 

ittempted anything until he had 
his object. j 

and loved the man George Cave, 

ize Sir Charles Mallet’s memoir, 

by | still more 

vas most competent to do, 

and humorous gen- 


us widow is 


of merchant stock, 
a sheriff of London 
t, with a trace 
woman of quick intelligence, 
umor and a deep sense of re- 
-d to survive into extreme and 
» though she lost five grandsons 
e Cave, a quiet and non-dem- 
at Caen, later to the 
John’s College, Ox- 
coln’s Inn in 1880, he 
his call, and rapidly 
chancery bar. His 
but he found time to 
two legal text books, 
the profession. He 


lis mother 


: 
school 


und ot 


he parted company with 
Rule question, and 
nked himsel |-Conservative. When, in 
05, Balfout rovernment found it impossible to 
he vy elected as member of the House of 
nstituency, Kingston; and 

Never 


idstone 


ry on, 


nt as in the courts 


brilliantly aggressive like Smith, who entered the house 
at the same election, his quiet, lucid argument and per- 
suasive reasoning were equally effective as Birken- 
head's invective. Solicitor-general (and knighted) in 
1915; active on war committees—he prosecuted Sir 
Roger Casement in 1916; becoming home secretary the 
same year, he conducted the new reform bill through 
the house (with the woman suffrage appearing for the 
first time) in 1917. He in that year declined the Mas- 
tership of the Rolls, and the next year went to The 
Hague—for which he was most atrociously libelled by 
some who should have known better. In November, 
1918, he became lord of appeal, and took his part with 
dignity and credit in the judicial work of the House of 
Lords and Judicial Committee. In 1920, he with Lady 
Cave visited Canada and the United States, addressing 
the bar associations of both countries; and many of us 
have warm recollections of the part he took in 1924, on 
the visit to Britain of the bar associations of our North 
American countries. 

He became lord chancellor in 1922, resigning on 
the establishment of a labor government in 1924, but 
being reappointed on Baldwin’s success later in the 
year; he was elected chancellor of his university the 
same year. In March, 1929, he resigned his lord chan- 
cellorship on account of ill-health and died a few days 
thereafter, honored on his death-bed by his 
sovereign creating him an earl. 

During his whole life devoted to duty as he saw 
it, he died as he had lived, honored and beloved by all 
who knew him, from the King down to the present 
Requiese at in pace. 

WILLIAM 
Osgoode Hall, Toronto 


being 


reviewel! 
RENWICK RIDDELL 


Leisure in the Modern World, by C. Delisle 
Burns. 1932. New York: The Century Co.— 
The changes in the character and tempo of life in 
the past hundred years, vivid as they are to the 
most unreflective, have yet to be symbolized in a 
single concept. Every observer sees the line of de- 
velopment from his particular angle: from handi- 
craft to machine, from small-scale to large-scale 
production, from semi-barter to pure money econ- 
omy, from contract to control. C. Delisle Burns 
has been an acute observer of many of these 
trends; in this book he has chosen a still different, 
and hitherto somewhat neglected, position from 
which to view the modern world. One of the most 
important aspects of life today, he says, is the in- 
crease of leisure—leisure not alone for the few, 
but for the masses. 

It is with the common uses of this new leisure 
that the book is chiefly concerned. And _ since 
leisure is so closely bound up with the rest of life 
and its uses many have so far-reaching social con- 
sequences, the discussion seems at times rather 
to meander. There are disquisitions on taste in 
dress and food, on the pleasures of the automobile, 
on the relaxations as well as the evils of gambling, 
discussions of morals and manners and the woman's 
movement, considerations of the movie and the 
radio as they are and as they may perhaps be. One 
is rather vividly aware that the separate chapters 
were originally prepared as a series of radio broad- 
casts for the B. B. C. As radio entertainment and 
education they are of a high order; in book form 
they are held together chiefly by a point of view 
and a faith. The point of view is that of an his- 
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torian who realizes the significance of cultural as 
well as economic or political changes; the faith that 
of a modern who places his hope in experimental- 
ism. 

And if the greater part of the book is 
cerned simply with the instruments of leisure, if it 
treats of the fumbling utilization of time just come 


con- 


to hand rather than of conscious adventures 
leisure, it thus presents all the more accurate a | 
ture of our world—still dominated by the ideal 
work as salvation, but catching occasional glimpse 
of a new ideal of living as itself the chief end of |! 
IpA CRAVEN MERRIAM. 


New York City. 





Leading Articles in Current Legal Periodicals 





January (Boston) The 
Feldman; The Fed- 


Boston University Law Review, 
New Federal Securities Act, by George 
eral Securities Act of 1933, by Baldwin B. Bane; Legal Aspects 
of the Inter-Allied Debt, by William V. Holohan; The Spirit 
of Adjudication and the Changing Times, by George R. Far- 
num; Trustees’ Investments in Massachusetts, by John I. Rob- 
inson and Harold Robinson; The Cumulative Penalty, by Fred 
Scribner, Jr.; The Changing Basis of Women’s Nationality, 

; Blanche Crozier. 

California Law Re March (Berkeley, Cal.)—Some 
Suggestions Concerning the ¢ Calif nia Law of Riparian Rights, 
by Joseph W. Bingham; Some Recent Decisions on the Law 
of Taxation, by Stanley Morrison. 

Yale Law Journal, January (New Haven, 
Protection of Citizens Abroad and Change of Original Na- 
ionality, by Edwin M. Borchard; Indestructible Testamentary 
Trusts, by Edward W. Cleary; Federal Courts and State Reg- 
ulation of Utility Rates, by Irston R. Barnes. 

Yale Law Journal, February (New Haven, Conn.)—Law 
and the Science of Law in Recent Theories, by Roscoe Pound; 
A Re-examination of Malice Aforethought, by Rollin M. Per- 
kins; The Corporate _ venture System of South American 
Countries, by Victor E, Cappa. 


Conn. )—The 


(University, Va.)—The 
Horace H. Hagan; 
The Writ of 
Osfield. 


Virginia Law Review, February 
Elasticity of the Federal Constitution, by 
Sale of Partnership Interest, by Harris Berlack; 
Error Coram Nobis in Civil Practice, by Lester B. 

Virginia Law Review, March (University, Va.) —The Con- 
stitutional Background of Unemployment Insurance, by Theo- 
dore W. Cousens; Medieval English Law and the American 
Revolution, by Charles F. Mullett; The Valuation of Patents 
in Taxation Proceedings, by Perlie P. Fallon. 

North Carolina Law Review, February (Chapel Hill, N. C.) 
—Corporations as Agencies of the Recovery Program, by R. H 
Schnell and R. H. Wettach; The Sales Tax and Transactions 
in Interstate Commerce, by E. M. Perkins; The Measure of 
Damages for Defamation, by C. T. McCormick. 

The Journal of Criminal Law and Criminology, including 
the American Journal of Police Science, January-February 
(Chicago)—The Statutory Notice of Alibi, by Robert Wyness 
Millar; Conception of Moral Behavior, by E. Mira; Prison 
Population of England, by Edwin H. Sutherland; That Perjury 
Problem, by Harry Hibschman; Employment Index, Arrests, 
etc., by Ray Mars Simpson; Criminality in Twins, by Rosanoff, 
Handy & Rosanoff; Petty Offenders in Chicago, by Max Stern ; 
Recruiting and Training, by Donald C. Stone; The Microscope 
and Photomicrography, by E. Carleton Hood. 

Harvard Law February (Cambridge, Mass.) 
Protective Committees in Railroad Reorganizations, by Wil 
liam O. Douglas; Rules of Law or Laissez-Faire in Commer 
cial Arbitration, by Philip G. Phillips; Spurious Conceptions 
of the Constitutional Law of Taxation, by Charles L. B. 
Lowndes. 

Mississippi Law ( University, Miss 
Jurisdiction of the Circuit Court, by George H. Ethridge; Law 
and the Syllogism, by Victor W. Gilbert; Gross Income Tax 
and General Sales Tax as a Substitute for State Ad Valorem 
Taxes, by D. H. Waits; Judicial Administration in Mississippi 
(II), by P. S. Sikes; Mississippi—Storm Center of 
(IIL), by Percy Lee Rainwater. 

Minnesota Law Review, March (Minneapolis, Minn.)—In- 
dustrial Combinations and the Law in the Eighteenth Century, 
by W. S. Holdsworth; The Insurance Trust as Non-Testa- 
mentary Disposition, by Orville F. Grahame; The Exemption 
of Property from Taxation in th Inited States, by Claude 
W. Stimson. 


Review, 


Journal, February 


Secession 





February (Ann Arbor, Mich 

Richard Ford: 
Luther Harris 
Affecting Suc- 


Michigan Law Review, 
Legal Problems in National Merchandising, by 
Primary Elections and the Constitution, by 
Evans; Certain Evasive and Protective Devices 


cession to Decedents’ Estates, by Alvin Evans. 


Rocky Mountain Law Review, February (Boulder, Colo 

Federal Restraint on the States’ Power to Regulate House-t 
House Selling, by John Raymond Sawyer; C nditions in 
Law of Contracts in Colorado, Part Il, by William H. Rob- 


inson, Jr. 


Wisconsin Law Review, February (Madison, Wis W 
of the Wisconsin Legislature for the 1933 Session, by Francis 
Lamb; Present Status of Wisconsin's nemployment Com- 
pensation Act, by Paul A. Raushenbush; The New Wisconsit 
Securities Law, by Adolph C. Johnson. 


Texas Law Review, February (Austin 
lief Against the Inadequacies of Equity, by Smith ; 
adequacy of Disbarment Machinery: outch v. State, by 
C. S. Potts; The Law of Privilege in Texas, by Roy 
Ray. ; 

United States Law Review, February New York City 

-Air Travel and Trespass, by William H W herry and C 
Hyde Condon; New Perplexities of Trustees, by 


Legal R 


Robert 


Pierre Jay 


Marquette Law Review, February (Milwaukee, Wis 
Limits on State Power to Tax Incomes of Foreign Corpor 
tions, by Edmund B. Shea; Legislative Control of Public | til- 
ities in Wisconsin, by William L. Crow; Practical Appli 
tion of Rules of Evidence, by John S. Barry. 

Canadian Bar Re February (Toronto Administ 
tion and Succession in the Conflict of Laws, by J. D. Falcon 
bridge; Hypnotism and Its Legal Import ( Part - ), by Gurst 
Me Allen; Lord Campbell and Rushton—A Vindication, by 

. Wears; Council Meeting of Canadian Sor ‘kaa 

Illinois Law Review, March (Chicago)—Observations 
the Illinois Civil Practice Act, by Edson R. Sunderland: Dis 
covery Before Trial Under the Illinois Civil Practice Acct, 
George Ragland, Jr.; Rights Against Banks Under Restrictio 
or Conservatorship, by Ben Ely, Jr.; A Possessor’s Right t 
Damages for Permanent Injury to Realty, by W. Lewis Roberts 

University of Pennsylvania Law Review, March (Phila 
delphia, Pa.)—American Legal Realism, by Lon L. Fuller 
Some Thoughts on Law Tonthien and the Social Sciences, by 
Alexander Hamilton Frey; The Action { Alienation of Ai 
fections, by Robert C. Brown. 


Iowa Law Review, January (Iowa City, Ia.)—A Symp 
sium on International Law Based upon Legal Writings 1930-34 
Introduction, by Percy Bordwell; International Law of Wat 
Since the War, by Edwin M. Borchard; International Leg 
lation, by Arnold D. McNair; Obligatory Jurisdiction unde 
Article 36 of the Statute of the Permanent Court of Inter 
national Justice, by Manley O. Hudson; Foreign Curren 
Questions in Recent English Decisions, by George W Keetor 
The Mexican Claims Commissions, by Abraham H. Feller 
Freedom of River Navigation in Time of War, by Hildebrand 
Accioly; The “Van Der Lubbe” Case and Diplomatic Protec 
tion of Citizens Abroad, by Joose A. van Hamel; Plurality « 
Unity of Judicial Orders, by Massimo Pilotti; The Problen 
of the International Recognition of the Union of Social 
Soviet Republics in Practice, by Eugene Korovin; The Pea 
Machinery and the Far Eastern Conflict, by Grover Clark; A 
quisition of Sovereignty of Polar Areas, by Charles Cheney 
Hyde; The Evolving International Air Law, by George Grai 
ton Wilson; Publications of the Department of State, by 
Quincy Wright; Revision of Treaties and the Doctrine 


Rebus Sic Stantibus, by James W. Garner 


ADMISSION TO THE PROFESSION IN ENGLAND 





ucational and Financial Prerequisites to Admission to the Solicitors’ Branch—Total 
Fees to Be Paid Are Well Over Two Thousand Dollars — Admission as Barrister 

Higher Educational Qualifications But Fees Are Much Lower—Gov- 
nment Stamp Tax on Call to Bar Is Heaviest Single Item 


Demands 





By HarvEY WALKER 


iate Professor of Political Science, Ohio State Uniwersity; 


{ 
Fellow Social Science Research Council 1932-33. 


ranches of the legal fraternity in der those articles for that term, and has passed the 
ranch, the solicitors, is composed examinations set by the Law Society. 
rained persons who have been ad- The Law Society is the custodian of the Roll of 
ose function it is to consult with Solicitors and in that capacity also acts as registrar of 
investigate the law, to prepare articles of clerkship’. By this method the Society se- 
appearance is necessary to call cures knowledge of all students or articled clerks, 
her branch of the profession, the of when they began their service, and of the dura- 
rristers are purely advocates, ap- tion of that service. A solicitor is prohibited by Sec- 
ts to conduct litigation before a judge tion 17 of the Act from having more than two articled 
Thev are said to be “briefed” by Clerks at the same time. This theoretically has the 
nake these appearances. In prepara- object of assuring the clerks of more individual atten- 
barrister may consult a client, but tion, preventing a solicitor from making a business of 
, presence of the solicitor who has ‘raining under articles new members of the profession 
him the ise and never without his knowledge. and of protecting the protession trom too great an 
influx of new members in any one year. No solicitor 
may take or retain any articled clerk after he has 
ceased to practice. No articled clerk may engage in 
any employment other than that of articled clerk dur- 
ing the term of his articles, except with the consent 
of the Master of the Rolls. 
The Law Society is required by Section 26 of 
Or a , the Act to hold at least three times in every year a 
two parts of the legal profession are thus inde- preliminary examination, an intermediate examination 
lent but interdependent. and a final examination. The preliminary examination 
Che solicitors are a partially self regulating group, is in general knowledge and is taken by persons becom- 
ugh the Law Society, an organization which has _ ing articled clerks. The intermediate examination is 
n given certain duties in connection with the admis- taken by articled clerks in order to permit the Society 
n and discipline of solicitors under acts of Parlia- to ascertain the progress made by them during their 
nt. While membership in this body is not com- articles in acquiring the knowledge necessary for rend- 
ilsory and only about two-thirds of all of the duly ering them fit and capable to act as solicitors. The final 
nitted solicitors pay dues to it, its powers over the ¢Xamination is of persons applying to be admitted as 
solicitors, as to their articles and service thereunder 
and their fitness and capacity to act as solicitors. The 
Society is required to conduct the examinations inde- 
pendently of any school of law, and no members of 
the teaching staff of any school of law provided by the 
Society is permitted to take part in such examinations 
relate: deetiands of taal olden aa ae The examination fees are as follows: Preliminary, 
edb? wane” rast oe admission [0 £4; Intermediate, £6; Final, £10/10; Honors, £1. 
- Bar through a joint committee known as the Coun- These fees are paid to the Society and are applied 
of Legal Education. Every barrister must be and by it towards the expenses incurred by it in connec- 
nain in good standing as a member of one of the tion with examinations and the lectures, classes and 
of Court other teaching provided by it for persons articled, or 
Admission as a Solicitor about to become articled. ; 
The Seliclente Act, 2002 (22 ant Shak Weis « lhe preliminary examinations in 1933 included the 
“Tol aay gedit Syerig - ‘t+ “following subjects: (1) writing from dictation, (2) 
Section 14, provides that no person may be ad- writing a short English composition, (3) arithmetic, 
tted as a Solicitor unless he has been bound by algebra, and elementary geometry, (4) geography of 
ritten articles of clerkship to serve as an articled Europe and history of England, (5) Latin, and (6) 
rk to a practicing solicitor for the term of five years ——— : ; ad 
sn : : . P . 1. The ideal of public control is maintained throughout the Act 
three or four y ears in the case of certain univer- by a provision that the appointment of the Society or the approval 


a nw ’ 1 a ; . ia of regulations shall be by the Master of the Rolls, often with the 
graduates hers), and has duly served un- approval of the Lord Chancellor and the Lord Chief Justice. 


; 


citors are allowed to act as advocates in local magis- 
ourts and in county courts, in all courts of 
sessions and in a few courts of quarter sessions, 
they cannot appear in the Supreme Court or any 
its branches. Under the regulations of these two 
fessions no person may at one and the same time be 


ialified to act h as a solicitor and as a barrister. 


fession are important. 
[he barristers all belong to one of four Inns of 
uurt in Londor They are Lincoln’s Inn, the Mid- 
lemple, the Inner Temple, and Gray’s Inn. These 
eties are also self regulating and independent of 
h other, but they cooperate in establishing and en- 
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any two of the following languages: Latin translation, 
Greek, French, German, Spanish, Italian. No candi- 
date was required to take algebra and geometry, but if 
he did he might omit one of the languages under (6). 
The language tests are sight translation. Exemption 
from this examination is granted to university_gradu- 
ates, barristers and to holders of any first class school 
certificate or matriculation certificate provided the 
holder has passed in Latin, English, languages, science 
and mathematics. Persons who have passed matricu- 
lation examinations with credit in Latin are not only 
exempted from the preliminary examination, but also 
are required to serve under articles for only four in- 
stead of five years. A similar reduction of a year in 
the term of service is accorded to persons who have 
attended the Law Society’s curriculum of study for a 
year before entering into articles, and to persons who 
have studied law at certain law schools. Graduates of 
a British university are required to serve only three 
years under articles. 

An articled clerk may on giving due notice present 
himself for the intermediate examination if articled 
for five years, after two years’ service, if articled for 
four years, after one and one-half years’ service, if 
articled for three years, after one year’s service. The 
subjects for examination are such elementary works 
on the laws of England as the examination committee 
may appoint for that purpose. The particular books 
selected for the examination are named in the months 
of July in the year previous to that for which they 
are selected. The subjects in 1933 were: Stephen’s 
Commentaries on the Laws of England, Trust Accounts 
by Chandler and A Lawyer’s Manual of Bookkeeping 
by Hughes Onslow. The first book or legal portion 
must be passed by all clerks within a year after the mid- 
point of their service or they are not permitted to take 
the final examination except upon a similar delay. The 
remainder of the examination must be passed before 
the final. Exemption from this examination is granted 
to barristers who are renouncing their connection with 
the bar and becoming solicitors. Certain other persons 
who have taken the degree of BCL. or LLB. are ex- 
empted from the legal part of this examination. 

Before being admitted to the final examination 
the candidate must have completed his service under 
his articles, must have attended for one year at a Law 
School approved for that purpose by the Law So- 
ciety, and must have passed the intermediate examina- 
tion. The subjects of the final examination in 1933 
were: 

1. The principles of the law of real and personal 
property and the practice of conveyancing. 

2. The principles of law and procedure in matters 
usually determined or administered in the Chancery 
Division of the High Court of Justice. 

3. The same as to matters usually determined or 
administered by the King’s Bench of the High Court 
of Justice and the Law and Practice of Bankruptcy. 

4. The same as to matters usually determined 
or administered in the Probate and Divorce Division 
of the High Court of Justice, Criminal Law and Prac- 
tice proceedings before Justices of the Peace, and Pri- 
vate International Law. 

A clerk who has duly served his articles in accord- 
ance with the provisions of the Solicitors Acts is at 
liberty to be examined at the examination next preced- 
ing the expiration of his term of service or at any 
subsequent examination. 

An honors examination is held immediately after the 
final examination, to which all who meet a sufficiently 


high standard in the latter may be admitted upon appli- 
cation. The subjects for the honors examination 
1933 were: (1) conveyancing, (2) equity, (3) com 
mon law, (4) criminal law, and (5) private interna 
tional law. Eight questions are set in each subject and 
each candidate may attempt five. On the basis of this 
examination, numerous valuable prizes and honorary 
distinctions are granted. A candidate who stands high 
on the honors list usually finds that it stands him 
good stead in securing employment 

Admission to the roll of solicitors may be 
for by any person who has passed the final examina 
tion. The admission certificate is signed by the Mas 
ter of the Rolls and delivered to the new 
after registration by the Law Society if all papers 
are in order, all regulations have been complied with 
and the applicant is deemed a proper person to be 
admitted. 

One of the guarantees that the profession shall 
be open only to gentlemen lies in the fees required 
before all the steps preliminary to practice have been 
taken. These are as follows: 
Preliminary examination 
Stamp duty on articles of clerkship 
Registration of articles..... 

Lecture fee 

Intermediate examination 

Final examination .. ein 
Honours examination (optional) . 
Stamp duty on Admission Certificate 
Registration fee 

Premium for service 

Annual practising cert. and stamp duty 


applied 


solic tor 


4 


Total £452- 5-0 

Clerks under articles are not permitted to receive 
any salary except by permission of the Master of the 
Rolls. They may by arrangement, receive their pr 
mium back in agreed installments during the period of 
the articles. 

Every person who has complied with all the re- 
quirements of the law respecting admission to practice 
and who has obtained his annual practicing certificate 
is entitled to carry on his profession. Any person who 
attempts to practice without having become qualifi« 
is liable to summary conviction and a fine of £50 

Reference has already been made to the fact that 
every person who applies for admission to the Final 
Examination, except graduates in law of certain aj 
proved universities, must satisfy the Law Society that 
he has for one year attended a course of legal educati: 
at a Law School provided or approved by the Law S 
ciety. While exemption from this requirement may be 
secured if attendance at a Law School is for geograph 
cal or other reasons impracticable, nearly all those 
who take the final now have had at least the one yea! 
The Society advises articled clerks to enter a law 
school during their first year of service under articles 
but the attendance may be before, during or after ser\ 
ice under articles, if completed before the final exan 
ination. 

Attendance is required during three or more acad 
emic terms, each of not less than five weeks, at lectures 
Consecutive terms are preferred 
but the Society may permit intervals. The total attend 
ance must amount to a minimum of 72 hours, either: 
of not less than four hours a week during at least 18 
weeks, or three hours a week during at least 24 weeks 
or two hours a week during at least 36 weeks. TI 
Society itself operates a law school at its headquarter 
in London. Approved schools include the universities 
of Oxford, London, Leeds, Liverpool! 


and classes on law. 


Cambridge, 

















unchester, Sheffi Birmingham, Bristol; Arm 
ng College, Newcastle on Tyne; the university col- 
s of Exeter, Southampton, Aberystwyth, Bangor, 
diff, Swansea and Hull; the East Midland Law 
School (the university colleges of Nottingham and Lei- 
ter); and the Sussex Board of Legal Studies, 
ghton. The Society’s school is paid for largely by 
id the proceeds of investments rep- 









ymination Tees al 







nting funds of the old Inns of Chancery. Grants 
made from these funds also to aid in the support 
1€ approved schools 





. solicitor who wishes to act as a patent agent 
pass an intermediate examination and a final 
imination prescribed by the Chartered Institute of 
atent Agents. A solicitor who desires to become a 
irrister must before becoming a student at one of the 
of Court have his name struck off the Roll of 
icitors and must cease to have any interest financial 
therwise in his former business. 











Admission as a Barrister 






[he four Inns of Court exercise their control over 
reparation 10r admission to practice at the Bar through 
i-ducation, a joint body, acting in 

s respect fo1 of the constituent societies. 
Che first step in securing admission to the pro- 
ession of barrister is for the candidate to apply to 
of the four Inns of Court for admission as a stu- 
nt. On making such application, the candidate must 
produce evidence of having passed an educational ex- 
mination of the school certificate level or higher (one 
the subjects being Latin). He must also submit 
tificates of good character, satistactory to the Mas- 
rs of the Bench of the Inn of Court to which he seeks 
lmission. No person engaged in trade or in certain 
rotessions such as those of solicitor, accountant, sur- 
yor, actuary, patent agent, court officer or employee 
y be admitted as a student unless the Masters of 
e Bench of the Inn decide that the trade is not in 
mpatible with preparation for a call to the Bar. But 
{ such indulgence is granted it is on the express under- 
nding that the connection will be completely severed 
fore the student is called to the Bar. No undis- 
irged bankrupt may be admitted as a student. 
No student after admission may engage in trade 
in any of the professions which would have dis- 
ified him for admission without the permission of 
Masters of the Bench of the Inn of Court of which 
is a student, 
Instruction under the supervision and direction of 
Council of Legal Education, is given to such stu- 
uts of the Inns of Court as care to attend, in the 
llowing subjects (1) Roman Law, Jurisprudence, In- 
rnational Law and the Conflict of Laws; (2) Con- 
itutional Law and Legal History; (3) English Law 
| Equity. Students in addition to availing themselves 
the instruction thus offered, are recommended to 
id law in the chambers of a barrister. 

Ihree examinations for call to the Bar are held 
ich year, under the supervision and direction of the 
uncil of Legal Education. The examination is by 
ritten papers, and by such viva voce questions (if 
y) as the examiners may think desirable. It con- 


of two parts, as follows 






i 





yuncil of Lega 







































Part | 
tion I Roman Law 
tion II Constitutional Law and Legal History. 
tion IT] Criminal Law and Procedure. 
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The Elements of the Law of Contract 
and the Law of Tort. 

Every student is required to satisfy the examiners 
in each section of this part. 


Section IV 


Part II 





Section I Common Law. 
Section IJ]——Equity. 


Section 1[1I——-The Law of Evidence and Civil Pro- 
cedure. 
Section 1V——-A general paper on the subjects of I, 


II, and III of this part. 

—Real Property and Conveyancing or 
Hindu and the Mohammedan Law or 
Roman-Dutch Law. 


Section V 


Every student must satisfy the examiners in each 
section of this part. No student may receive a cer- 
tificate of having passed the examination for call to the 
Bar unless he has passed a satisfactory examination 
in both parts. 

The Council of Legal Education may accept as an 
equivalent for the examination in Roman Law a degree 
granted by any university for which the qualifying 
examination included Roman Law or a certificate that 
the student has passed an examination in Roman Law. 

A student may present himself for examination in 
any or all of the sections I, 11, III, 1V of Part | at any 
time after admission. Without special leave from the 
Council of Legal Education, no student may present 
himself for Part II unless he has kept six terms. Every 
student must present himself for examination in all the 
sections of Part II at the same examination. 

A student may keep terms by dining in the Hall 
of the Inn of Court any six days in each term. Uni- 
versity students who are also students of one of the 
Inns of Court may keep term by dining in the hall any 
three days in each term. In order for attendance in 
hall to be available for the purpose of keeping term 
the student must have been present at the grace before 
dinner, during the whole of the dinner and until the 
concluding grace has been said. There are three terms 
in each year. 

No student may sit in the examination for Part 
II unless he has previously or at the same examination, 
satisfied the examiners in all four sections of Part |. 
A failure in Section V of Part II may be made up at a 
subsequent examination without taking the remainder 
of Part II a second time. If the papers of any student 
show that he had no reasonable expectation of passing 
he may be required to wait before taking the exami- 
nation again. In all examinations successful students 
are divided into class according to merit. In Class 
[ and Class II in the final examination the names are 
arranged in order of merit in other cases the names 
in each class are arranged alphabetically. A student 
who has passed any section in Part I may not present 
himself again for examination in that section. Simi- 
larly, a student who has passed Part II is not allowed 
to present himself again for that examination. But any 
member of an Inn of Court who has passed in one of 
the alternative subjects of Part II, Section V, may offer 
himself for examination in the other two subjects. If 
successful a special certificate is awarded. 

No student may be called to the bar before he has 
attained the age of 21 years. He must also have kept 
12 terms and must have obtained from the Council 
of Legal Education a certificate of having passed the 
examination for call to the Bar. The names and de- 
scriptions of the students to be called must have been 
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posted in the Inns of Court for eight days in the term 
in which the call is to take place. No call to the Bar 
may take place other than during term and all calls 
are made by the respective Inns on the same day, the 
sixteenth of the term. 

Every student before being called to the Bar must 
make a written declaration asserting among other things 
that he is not in Holy Orders, that he has not engaged 
in a trade or profession and that he is not an undis- 
charged bankrupt. He must also promise not to engage 
in trade or in a profession, particularly that of solicitor, 
notary public, accountant, actuary, patent agent or ju- 
dicial clerk. 

There are special regulations governing call to the 
English Bar of barristers of Northern Ireland and 
Irish Free State, of Scottish advocates, of barristers of 
British Dominions, of civil servants exercising judicial 
functions abroad, of Vakels of the Indian courts, and 
of solicitors. 

The fees which must be paid by those who wish to 
become practicing barristers in England are as follows: 


Admission form (as student) 
Lecture fee 


Admission fee 
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Government tax on admission ' : 
Deposit as security for call fees (returnable without 
interest ) 100- 0-0 
50~ 0 
Commons £1-2-6 per term (12 terms).. 13-10—-0 
Dues—5s per term (12 terms) 3- 0-0 
Government stamps on Call to the Bar 50—- 2-6 
Call fee and Library fine 40—- 0-0 
Composition for Bar dues 12—- 0-0 


ce, £327- 6-9 
Of the total, £ 150-0-0 is returnable so the cost 
of becoming a barrister is much lower than that for 
becoming a solicitor. But in both cases the costs are 
much too high. One of the largest items in the cost is 
that of government revenue stamps. In the case of 
no other profession are there such exorbitant fees. The 
government surely cannot defend its policy of charging 
such fees on the cost involved. The lawyers have pro- 
cured the levy of high taxes on admission to discourage 
the rapid growth of the profession and limit it to the 
well-to-do. The existence of two professions is one 
element in making litigation expensive. Another is the 
court fees. The system practically 
except rich persons, and paupers, who are 


excessive denies 
oe 


justice to all 
given free legal aid. 


THE RIGHTS AND REMEDIES OF FOREIGN 
BONDHOLDERS 


Legal Rights under Contracts with Foreign Governments Are Clear but the Remedy Is 
not so Simple—In Most Foreign Countries Courts Are [Freely Open for Suits 
on Bonds of Any Governmental Entity, but Enforcement of Judgment is 


Another Question—Experience of Holders of Mexican Bonds 


Some 


Things Which the Newly Created Protective Council May Be 


Able to Do for American 


Bondholders 


By EpGAr TURLINGTON 
Member of the Washington, D. C 


HE establishment, on December 18, 1933, of the 

Foreign Bondholders Protective Council, Inc., is 

an indirect result of the efforts of Senator Hiram 
Johnson to provide in this country an agency through 
which “the swindled investor” in foreign bonds may ob- 
tain the effective representation of his interests.’ The 
direct result of the Senator’s efforts was the pas- 
sage of the Corporation of Foreign Bondholders Act 
of May 27, 1933,? by which a Corporation of Foreign 
Security Holders was “created,” subject to later find- 
ing and proclamation by the President that the public 
interest required the Act to take effect. That Corpora- 
tion, in view of terms of the Act,’ would inevitably 
1. Congr. Rec., 78rd Congr., ist Session, Vol. 77, No. 45, p. 3034 

2. Public—No. 22—78rd Congress, Title II. 

8. The directors of the Serperation of Foreign Security Holders 
were to be appointed by the Federal Trade Commission. All officers 
rer attorneys, and agents of the Corporation were to be selected 
and their compensation fixed by and with the consent and approval of 
the Commission. A copy of the annual f 
to be sent, with a copy of the account and ba 
report, to the Commission and to each House of Congress. The Recon- 
struction Finance Corporation was authorized, without stipulation as 
to security, to loan out of its funds not to exceed $75,000 for the 
use of the Corporation The Corporation was authorized to require 
from trustees, financial agents, or dealers in foreign securities 
formation relative to the original or present holders of foreign securi 
ties and such other information as might be required and to issue sub 
poenas therefor. 


t of the Corporation was 
lance sheet and auditor's 


have been regarded in foreign countries as a govern 
mental agency of the United States, and, having in 
mind the traditional reluctance of our government t 
govern 

Presi 


not requife 


press the claims of bondholders upon forei 
ments,* one could hardly be surprised by 
dent’s decision that the public interest did 
him to the breath of life into the 
formed by Congress. American bondholders 
indeed, consider themselves to have been exceptionally 
favored by their government in that the initiative fot 
the establishment of the new Protective Council was 
taken by the President himself.® 

Assuming that the Protective Cou will be able 
to obtain from private sources the necessary funds for 
its operations and that it will command the services of 
men well qualified by experience in law, finance, 
diplomacy, we may inquire what are the 


creature 
} 


snouid 


breathe 


i] hls 


4. “The traditional licy of the Ameri 
that such los ivestment transactions 
tions to be har by the parties directly 
ment duty, within the proper 
and internatior amity, to defend An 
ever, it i not be wise for the 
the settlement private debt situat 
October 933; New York Times 

H 


Statement, s1 


realizes 


te fiouse 
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ncil is to protect and what are the remedies 
S] osal 
.e Council, according to its first official state- 
‘will endeavor to render assistance to American 
yrs in all public bonds issued by foreign govern- 
states, or municipalities that are now in default, 
not take action with regard to obligations of 
foreign corporations.” Let us take one of the 
mds and see what are the rights and remedies 
American holder 
he City of X or the State of Y or the Republic 
for value received, promises to pay to bearer 


t 
igust 1, 1949, the sum of One Thousand Dollars 
the United States of America of or 
il t andard of weight and fineness existing 
iary 1, 1929, with interest in the meantime semi- 
tally at the rate of six per cent per annum, se- 
| by an Agreement dated as of May 15, 1929, be- 
n the City or State or Republic and A. B. C. and 


t 


pany of New York, Paying Agents, to which 
eement reference is made for a detailed statement 
nature and extent of the security for the Bonds 


he rights of the holders of the Bonds and of the 


[he rights of the holder of such a bond would 
to be “nominated in the bond,” and the fact that 
remedies are often restricted is believed to afford 
istification for entering into legal subtleties as to 

e nature of the rights of the creditor or the obliga- 
ns of the debt \ contract with a government is, 


Salmond well says,® “as much a source of rights 
obligations as is a contract between two private 
rsons”; and if it is true that “rights against the state 
held at the state’s good pleasure,” it must not be 
looked that ‘“‘all other ie rights are in the same 
tion.” The holder of a foreign public bond has 
tractual rig be paid according to the tenor of 
nd. There is no implied term of the contract, 
1 on custot r usage,’ to the eftect that the debtor 
liberty to change the method and time of meet- 
the obligation.* It is true that the bondholders 
sometimes, willingly or unwillingly, forgo the 
yment of their rights (for example, in the face of 
it public calamity requiring the use of all funds 
e disposal of the debtor government), but it would 
lding insult to injury to “de ny the existence of the 

s which they are thus prevented from enjoying. 
Che legal rights of the foreign bondholder being 
we ma nsider the much less simple question 
his remedic Che first fact to be noted is that 
most toreig! untries the courts are freely open 
suits on the bonds of any governmental entity.’ 
e second fact, which greatly reduces the practical 
portance of the first, is that the chances of enforc- 
g a judgment against a governmental entity are ap- 
ximately in inverse proportion to the square of the 
gnitude of that entity. To speak less technically, 
bondholders a municipality have a fair chance 
procuring the execution by the administrative au- 


rities of any lgment they may obtain in the courts 
the bondholders of a province 


a remote chance of procuring 


fainst a mum 


constituent st 








Cf. Smit son, 3 B. & Ad. 728 ited in Anson, Law of 
i 200), in which the lessee of a rabbit warren 
ave 10,000 rabbits on the warren, parol evi- 
at by local custom 1,000 meant 1,200. 
Argentinian statesman who promulgated the so 
mn 1902, declared that the state should not be 
ns oose the method and time of meeting a 
t at much as the creditor.” See 
Fischer Wi International Law and Inter- 





ising from Contract (Leyden, 1928), pp. 15-17. 
matic Protection of Citizens Abroad, p. 285 














the execution of a judgment against their debtor ; and 
the bondholders of a sovereign State in default are 
practically at the mercy of the State. The public in- 
terest as viewed by the debtor is balanced against the 
demand of the creditors, and more often than not 
long years of negotiation between the parties, with 
perhaps informal representations by the creditors’ gov- 
ernments, end in a compromise involving the payment 
of somewhat less than the amount due to the creditors 
and the procurement of new funds by the debtor. 

There are, it is true, instances of the enforcement 
of judgments against municipal and provincial debtors ; 
of prompt settlements voluntarily made by sovereign 
debtors to the extent of their reduced ability; and of 
diplomatic interposition resulting in payment of debts, 
usually after arbitration, or in the establishment of 
special machinery for the collection of revenues and 
their application to debts. The Argentinian Provinces 
of Buenos Aires, Mendoza, Tucuman, Santa Fé, and 
San Juan, for example, being ordered by the Supreme 
Court of Argentina, upon the suit of the French Bond- 
holders Association, to pay in gold the interest on 
certain bonds issued in France before the World War, 
complied with the orders."° The Bulgarian Govern- 
ment was induced in 1926 to conclude an agreement 
with the same Association for the settlement of the 
Bulgarian national debt.’ The question of the mode 
of payment of gold bonds was referred to the Perma- 
nent Court of International Justice in 1928, in pur- 
suance of agreements between the French Government, 
acting for the bondholders, and the Governments of 
Brazil and Jugoslavia.** And in Greece, Egypt, and 
Turkey international financial supervision was estab- 
lished, upon the demand of foreign governments, to 
assure the payment of bonds held by foreigners.'* 
These instances are, however, exceptional, and the usual 
procedure with respect to foreign bonds in default is 
well illustrated by the experience of the holders of 
Mexican bonds."® 

The foreign debt of Mexico began with issues of 
bonds in London, in 1824 and 1825, to the total amount 
of $27,000,000.00. With untold natural wealth ly- 
ing untouched because of incessant political strife, the 
Mexican government was obliged to seek compositions 
with the bondholders in 1830, 1837, 1846, and 1850. 
The armed intervention of France, Great Britain and 
Spain at the end of 1861 was due largely to the fail- 
ure of Mexico, because of political disturbances, to 
comply with her obligations to foreign creditors. The 
service of the debt was resumed under Maximilian, 
but it was interrupted again even before his fall in 
1867, and it was not until 1874 that the Mexican gov- 
ernment was willing even to discuss a basis of settle- 
ment with the bondholders. The decision of the gov- 
ernment to enter into negotiations was precipitated by 
the announcement of the Corporation of Foreign Bond- 
holders at London,"* after consultation with the bourses 
on the Continent, that Mexico would be prevented from 
raising any further capital in European money mar- 
kets until she had come to terms with the bondholders. 
An agreement ad referendum concluded at the end of 
four years of negotiation was rejected by the bond- 
holders. A modified agreement drawn up in July, 


10. See Trade Information Bulletin No. 656, “French Experience 
with Defaulted Foreign Bonds,” published October, 1929, by the Burcau 
f Foreign and Domestic Commerce. 

11. The decisions are printed in Publications of the Court, Series 
A, Nos. 20 and 21. For comments by Manley O. Hudson see 24 
AJIL 21-29. 

12. See H. M. Alvares Correa, The International Control of, Pub- 
lic Finances (Amsterdam, 1926), especially Chapters III, IV, and VI 

18. The next two paragraphs are based on my Mexico and Her 
Foreign Creditors (N. Y., 1980), especially pp. 2-13, 187-209, 263-317. 

14. Established in 1873. 
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1879, was rejected by the Mexican Congress. A 
Mexican attempt to obtain European capital three 
years later was thwarted by the issue of a public warn- 
ing from the Bondholders’ Corporation. Two further 
agreements, signed in May, 1883, and September, 1884, 
by a Committee of the Bondholders’ Corporation and 
representatives of the Mexican Government, were re- 
jected by Mexico. Final settlement was not effected 
until July, 1886. This settlement, under which old 
securities in the total amount of $58,000,000.00 (in- 
cluding arrears of interest) were converted into new 
securities in the total amount of $17,000,000.00, at a 
lower rate of interest, was hailed by the President of 
Mexico as upholding the good name of the Republic 
and establishing its credit abroad.’® 

For nearly a generation after the settlement of 
1886 the credit of Mexico was good, and no con- 
troversy arose between the Republic and its foreign 
bondholders. Revolutionary disturbances led to de- 
fault, at the beginning of 1915, on foreign bonds in 
the amount of half a billion dollars. As soon as possi- 
ble after the World War leading bankers in the United 
States, France, and Great Britain, where two-thirds of 
all Mexican government and railway bonds were held, 
joined in establishing an International Committee of 
Bankers on Mexico. The formation of this Commit- 
tee was approved in advance by the American, French, 
and British governments. By the summer of 1922 the 
Committee, expanded to include Belgian, Dutch, Swiss, 
and German representatives, was able to conclude with 
the Minister of Finance of Mexico an agreement for 
the gradual resumption of the service of the debt. The 
Mexican representative was apparently convinced that 
he would be able to borrow large sums of money in 
the United States and France immediately after the 
conclusion of the agreement. Events proved that he 
was mistaken, and, partly for lack of new funds, the 
agreement was suspended after only a year of opera- 
tion. A revised agreement, concluded in October, 1925, 
relieving the Mexican government of direct responsi- 
bility for certain railway loans and further postponing 
interest due in 1924 and 1925, was observed for only 
two years. A new agreement, signed on July 25, 1930, 
providing for the remission of a considerable part of 
the interest in arrears and for the resumption of the 
full service on the “direct debt” in 1935, has never 
come into effect. ‘The bondholders, or some of them, 
doubtless read with grave concern of the purchase of 
battleships, the construction of elaborate public works, 
and the redistribution of agrarian lands by the Mexican 
government at a time when no provision is made for 
payments on the foreign debt. So long as Mexico re- 
quires no financial resources from outside, the bond- 
holders can themselves bring no effective pressure to 
bear. Their only hope is that Mexico may have a 
change of heart or that they many induce their gov- 
ernments to make demands upon the Mexican govern- 
ment on the ground that the continued disregard of 
its obligations constitutes bad faith or virtual con- 
fiscation of valuable property. 

If the experience of the Mexican bondholders is 
typical, what can the new Protective Council hope to 
accomplish for American bondholders? Is its chief 
function to be, in the words of a sceptical editor, 
speaking of the still-born Corporation of Foreign Se- 


15. The sacrifices of the actual bondholders were in fact not so 
great as this statement would seem to indicate. Many of the actual 
holders had purchased the securities at greatly reduced prices. More- 
over, an investor purchasing Mexican bonds in 1824 at 58, the issue 
price, and holding them through numerous defaults and partial repu 
diations until 1888, would have recovered his entire capital outlay with 
interest at 2.3 per cent per annum y 


ASSOCIATION JOURNAL 


curity Holders,** “to provide strong shoulders 
which the victims of foreign bonds may weep”? It 
believed that it can be very useful in 
disseminating full information as to political, economic 
and financial conditions in the various 
tries; in conferring with the corresponding European 
organizations’’ in regard to matters of common int 
est; in working out programs of payment within 
reasonable capacity of the debtors and endeavor 
to convince the debtors of the feasibility of such p1 
grams; and in inducing the Department of State 
use its good offices with the recalcitrant debtors w 

a view to arbitration in regard to such matters as th 
mode of payment of debts contracted in gold, the sub- 
stitution of new pledges for those originally granted 
the conversion and modification of debts, and the grant 
of moratoria. The Council may also, it is believed 
properly work toward the end pointed out over thirty 
years ago by the Vice-President of the French Bond- 
holders Association ;** that is, the conclusion of a1 
agreement among the principal lending countries that 
foreign bonds shall not be issued in countries 
nor listed on their exchanges except upon the fol 
lowing conditions : 

1. That each issue shall be preceded by a pros- 
pectus setting forth precisely (a) the total amount 
of the loan to be contracted, the place and manner 
subscription; (b) the rate of interest, the places at 
which it will be paid, the institutions authorized 
make the payments, the money in which payments 
will be made; (c) wherever occasion arises, the spe- 
cial pledge granted to subscribers and the manner in 
which they shall be given effective possession of the 
pledge; (d) the manner and rate of the amortization 

2. That the borrowing State shall formally un 
dertake that the conditions indicated in the prospectus 
shall not be modified in such manner as to prejudice 
the rights or interests of the creditors or the securi 
ties given to them. 

3. That any difficulty which may arise betwee 
the borrowing State and the bondholders or their rey 
resentatives, in relation to the loan to be contracted, 
shall be submitted to arbitration 

4. That no loan shall be granted in the contract- 
ing countries on behalf of any State which after 
previous issue has failed to meet its obligations, has 
rejected arbitration, or has refused the execution of 
an arbitral decision 


collecting 


debtor ci un 


those 


16. The Business Week, May 24, 1933, “Securities in Cellophane.’ 

17. In addition to the British Corporation and the French As« 
ciation (Association Nationale des Porteurs Francais de Valeurs 
Mobiliéres) mentioned in the text, reference should be made to the 
Belgian organization at Antwerp, the first established on the Conti 
nent, and to the corresponding organizations of Swiss, Dutch, Germa: 
Italian, and Spanish bondholders. 

18. Eugéne Lacombe, report to the Internati 
gress of 1900, entitled “De la Défense des Porteurs de 
da’Etat Etrangers.” 
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Presiding Officer of Chamber of 
Deputies Holds Supreme 
Court of United States 
up As a Model for 


France 


s in praise of the Supreme Court 

nited States was delivered at the opening SeSs- 
the French Chamber of Deputies in 1934. It ts 
tom of the Chamber to call to the presidential 


t this session, each year, the deputy who is most 
iin age. On Jan. 9 this honor fell to Monsieur 
m, Deputé du Nord. “It is most interesting,’ 
Ur. Pendleton Beckley, a member of the Amer- 
w Associat ind at present a resident of Paris, 
lly sent he address, “that a foreign lawyer 
have chosen such a subject and was able so 
jemonstrate to his colleagues the advantages 

1 by th ted States in having a Supreme 
n its plan of government—advantages which are 
lacking in the Constitution of the French Gov- 
Von r Groussau has been a professor of 


t the University of Lille, Departement du Nord.) 


ODAY, I should like to speak with praise of 
the institution of a Supreme Court which the 


nited States have tried, and which, nowa- 
has a tendency to be adopted in Europe. 


Thirty years ago, on January 28th, 1903, Mr. 
rles Benoist, who was then our colleague, filed 
he “Chambre des Députes” the draft of a law 
tled: “Suggested Law tending to institute a 
eme Court vhose object would be to deal 
infractions of the rights and freedom of citi- 
He explained this in the following manner: 
‘From the example given and the plan outlined 
the United States, the three following points 
Id be appreciated 
“1. The Supreme Court of the United States 
not render lgments except in special cases— 
then, only when a cause is within its jurisdic- 
ind such judgment refers only to that par- 


lar case; 

“2. The Supreme Court assures all American 
ns that the Constitution shall not be violated 
that those rights granted to them by the Con- 
ition shall be upheld; 

“3. The Supreme Court maintains and per- 

lates the American plan of limited power in the 

lature and gives an effective protection against 


aT? 
ses by the legislative or executive powers. 
‘These are the basic conditions which should be 


1¢ 
plied with as far as possible and which should 
lost sight of whenever a Supreme Court 
be created in France. 
he main object of such a Supreme Court, 
ld be the protection of the rights of the citizens. 
that all powers, even that of the 


ould see t 


slature, should observe the constitutional law 
the fundamental rights of the citizens,—inas- 
h as all of our ‘declarations’ are not worth a 
gle judgment of the Supreme Court of the United 








States, as far as the safeguard of our citizens is 
concerned.” 

The proposition of Mr. Charles Benoist was 
taken up again by Mr. Engerand and was signed by 
more than one hundred Députés, but the same has 
not yet been considered by the Chamber. In the 
meantime, the Constitution of the United States 
still moves on. 

Mr. Larnaude, the senior member of the Law 
Faculty of the University of Paris, in a report with 
regard thereto, made to the “Société de Législation 
Comparée” (Association of Comparative Law), 
clearly explained the object and purpose of the su- 
preme Court as follows: 

“It is, without doubt, only a Court of Justice, 
and, as such, it can only render judgments. But, in 
these judgments, it does not refer solely to the in- 
terested parties, and does not only consider private 
interests. In fact, it speaks to the Nation and dis- 
cusses the most important questions of law and 
politics, as may also be said of the lawyers who 
argue before it. I just said that the Supreme Court 
deliberates. And, in fact, one should have a wrong 
idea of its object and purpose as well as of its judg- 
ment, if one thought that, like those rendered by the 
French Courts, they are written in an archaic and 
old-fashioned manner and in an unliterary style, as 
the expressions ‘in consideration of’ and ‘whereas.’ 
These expressions are replaced by important state- 
ment as to the opinion of the Supreme Court, made 
by one of the judges, very often by the President; 
the said opinions, which are sometimes very long, 
with citations of writers and judgments, are similar 
in their composition to an essay or a juridico-politi- 
cal pleading. The same constitute doctrinal docu- 
ments of the highest constitutional value. Some of 
them may be considered as perfect examples of doc- 
trinal decisions.” 

Lately, the institution of a Supreme Court has 
made its appearance in Europe. One should point 
out the creation of a Tribunal of Constitutional 
Guaranties in the Spanish Constitution of May 5th, 
1933, and also that in the Czechoslovakian Constitu- 
tion of May 9th, 1920. 

The Spanish Tribunal of Constitutional Guar- 
anties has jurisdiction over: 

1. Recourse against Laws which are contrary 
to the Constitution. 

2. Recourse with regard to the protection of 
the rights of individuals, whenever the same has 
not been taken into consideration by other jurisdic- 
tions. 

3. Conflicts of legislative competence and any 
and all other conflicts between the State and the 
self-governing counties, as well as those arising be- 
tween the latter. 

4. Examination and approval of the powers of 
delegates who, together with the Cortés, elect the 
President of the Republic. 

5. Penal responsibility of the President of the 
Republic, of the Prime Minister and of the minis- 
ters. 

6. Penal responsibility of the President and 
the judges of the Supreme Court and of the Attor- 
ney General of the Republic (Art. 121). 

The Spanish Tribunal of Constitutional Guar- 
anties is composed of one President, whether he is 
a Deputy or not, appointed by the Parliament, of 
the President of the “Corps Consultatif” of the Re- 
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public, of the President of the “Cour des Comptes,” ‘the creation of such a body with such a ve 

of two Députés elected by the Cortés, of one repre- would in itself go a long way to insure the nor 
sentative of every Spanish county, of two members tion or appointment of candidates fit for 
elected by the various bars, and of four Professors office.” 

from the Universities of Law, appointed by a Com- Judge Finch compares this proposed 
mittee of the professors of all the Spanish Univer- with the | 
sities. 

The President of this Supreme Tribunal was 
elected for ten years, on July 15th last. 

In Czechoslovakia, the President of the Repub- 
lic has the right to return, with his views, the laws 
voted in the Chambers. In this case, the law can 
only become effective when it has been adopted by 
each of the Chambers, by the majority of all its 
members, or, in case this majority should not have 
been obtained in the Senate, the majority in the 
Chamber should be equal to three-fifths of the mem- 
bership. 

Considered as the guardian of the Constitu- 
tion, the President of the Czechoslovakian Republic 
can reject the publication of an unconstitutional 
law. Before signing a law and ordering its procla- 
mation, he must take into consideration the judg- 
ments of the Constitutional Tribunal. 

Moreover, it is proper to say that the perma- 
nent Council of the “Petite Entente” has been es 
tablished in Czechoslovakia. 

In conclusion, allow me to express my regret 
that the French Republic does not possess either a 
Supreme Court, or even constitutional guaranties. 

Certainly, France is not in want of Declara- 
tions with regard to the rights of her citizens 
but the Constitution of 1875, which is still in force, 
offers in reference to this subject only a blank page 
which, it seems to me, should be filled in 


Massachusetts executive council 
advises the governor as to various duties and 
cially serves as a check on his judicial appoint: 
The comparison is well made and shows that 
power to confirm appointments, and the powe 
veto them, are identical. 

The proposal is further evidence that ther 
many ways for selecting judges. The state of | 
lic opinion at present is such that discussior 
methods is a vital need. Having referred to ot! 
proposals respecting judicial selection, Judge | 
says: “I think no one will deny that there exist 
very strong undercurrent of sentiment, as sl 
by these proposals emanating from the differ 
state bar associations, that there should be « 
lished some non-political body to pass or 
acter and fitness of those to be named f 
office.” 

The plan utilizes persons previously 
cause of their known fitness for important 
of a semi-public nature. It doubtless implies ser 
ice without pay and this is the foundation for 
most intelligent public service that we know 
rely upon unsalaried citizen service on our school 
museum, park and library boards and are thus en 
abled to command high ability and that disinterest 
edness which repels ignoble compulsions. No ref 
erence is made to the point, but it would appear 
reasonable that more than a bare majority of sucl 
a board would be required for approval of 
candidate. 

Judge Finch offers this plan both for elections 


oe ’ T and for appointments to fill vacancies. Under sucl 
Judge Finch S Plan for Non-Po- a law no person could become a candidate, or el 
eee T ait . gible for executive appointment, whose name | 
litical \ eto Council on Judi- not been approved by the board. Under the Ne 
cial Character and Fitness 


York convention system the politicians would have 
P Y , T where primaries are in vogue the names of all as 
Deserves Study— Need thee 











to nominate approved candidates or none at all 
pirants would have to be submitted to the 


for Best Material on and only those approved could have their names on 
Ns 4 c c 


the primary ballot. 

Bench While this plan gives to the bar a lesser 
than certain other plans it does not prevent | 
associations from offering suggestions and advi 
to the citizen board. In fact the information nec: 
wanton a ts cme nt > hoard woul ‘ p| 

By HerpBert HARLE\ ary to the functioning of the board wi uld large 

' come from lawyers, and the adv 

associations would be welcome 

: . If the adoption of the plan w involve < 

HE plan offered by Mr. Justice Finch for im . cit hp ar eigen 
’ a res = lit J ficial a ; ' stitutional amendment the objection might 
‘roving the quality of judicial appointments . a . . 
S : 42° age PI raised that it is unwise to alter the constitution w 
deserves study and discussion. He would . a ai iad ; 
eee, Pe , public opinion still on the march; that it might 
have a non-partisan, or better, non-political, state 50 mask aaa atin Silla 
board with power to veto proposed appointment BO SAERS Ceeeier Si Sak eeecen ve REPRE, 
OE ( “y ( rel ( osed ¢ os Ss ° “a ace — P 
He su t that the 1 | PI : of place of popular election, qualified by Judge Finc 
e suggests la the board be cor 20Se Oo yresi- oF = : , Ae . 
iin ok “east . at 7” al ' fh veto board, and qualified possibly by the submis 
dents of various associations representing labor, . a , oe aE ae 
wer te : f abate a . sion of judges’ names to the electorate after periods 
commerce, industry, law, finance, agriculture ; “ype Gh, Bate Ses 
eo he agricuiture an of service. And by limiting the amendment 
merchandising This would guarantee freedom : : 


f arti 13 1 liti It ld } New York City it might be possible to obviate o 

rom partisanship and politics. woul » more ve : a. TT 

: I M se peaomane wou e more position by the upstate bar The California leg 
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any body existing today e may Il say thi oe Ra 1 

: : ' ty ‘tat amendment offered by the State | 

1. Reference is made to the » in the Journat (Mar 934) Los Angeles County, and it is | 

Tustice Edward R. Finch, Presiding < > of e late Divisior 1 . - “ty 
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ange their mode of judi- in analysis of the business of administering justice 
to the Los Angeles Bar And it has taken years for Judge Finch to bring 
15, 1934, p. 129) twenty- about adoption of a practical summary judgment 
argument approved the procedure. There is something wrong about a court 
lawvers has resolved that permits itself to serve as a fence for undeserv- 
undred groups of lay- img debtors. Such a court helps to disintegrate 
commercial morals. This something wrong is not 
rimarilvy to the to be attributed entirely to the inclusion of some 
ne cannot avoid Unfit judges. It derives largely from the political 
on. There we timidity of its judges. There can be no reform 
calling for the Without hurting some interest. And this political 
tenure through- timidity is the natural and virtually inevitable con 
upstate counties Sequence of the so-called popular election of judges 
deadlock can be And the people are unwilling to increase the pow 
nal amendment ¢rs of judges who fall short in accomplishment. 

tal differences be- he evils pursue each other in a circle. 

f the state. It is To put our best material on the bench is pos 
sible and it is a crying need. Inefficiency on trial 
benches may so undermine popular confidence in 
the judiciary as to endanger the keystone of our 
federal and state governments. The integration of 
the bench for efficiency is just as vital as reform in 
selection. Judges should render their services in 
an environment which develops their enterprise 
and their courage. Perhaps the integration of the 
bar is a condition precedent to both of these neces- 
sary reforms. Until a majority of the legal pro- 
fession line up for fundamental reforms the entire 
profession deserves to carry the onus for perform- 
ance which is profoundly unsatisfactory. 

If lawyers are disposed to argue the point it is, 
because they are less sensitive about robbery, mur- 
der, racketeering, abduction and lynching than 
mere laymen. If in spite of obvious evils we do 
better on the whole than other peoples, then who 
gets the benefits? Is it the politician and the rack- 
eteer or is it the body of law-abiding, industrious 
and patriotic citizens? 


could be applied 
be condemned by 
on the ground 

or a system 

id in practice. 

| primary, got rid 
but the change 
ypular election 


nment and citi- 
t an unfit can- 
er, wherever he 
bout the affairs 
dominates state 
ur people live, if 
urban conditions. 
| for the bench, law- 
and experience in 
g judicial positions 
eovernment should 
less than half true. 
ble the people to fill ab 
President Lowell 
of government 
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| Federal Securities Act— 


life tenure is 


lependence willen. Fundamental Purpose 
this is something ‘ . 
fear must be that Should Not Be Impaired 
Continuing good 
of the problem of 
have ignored this ee 
essential to suc By E. Merrick Dopp, Jr. 
surance that indi Professor in Law School, Harvard University 
by the collective 
curse on New EARLY all important inventions, whether in the 
t-educated and po- field of mechanics or of legislation, are originally 
villingness of its imperfect and need to be modified in the light of 
e responsibilities subsequent experience. The Federal Securities Act 
hey were right of 1933, like most innovations, has serious imperfec- 
ganize themselves tions, and its critics, in calling attention to them, are 
itive direction and doing an important public service. Current criticism of 
the act is, however, of two radically different types. 
leadership after the There are on the one hand criticisms which accept the 
eland and Detroit fundamental purpose of the act and seek merely to 
ble condition of bring about modification of those of its provisions 
veral years the which seem needlessly vague or needlessly harsh or 
ere unaware inconvenient. On the other hand, many current crit- 
ke tort actions icisms involve an unwillingness to accept the act’s 
not interested basic principle—that the security selling business shall 
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be regulated in a manner which will give the ordinary 
investor, particularly the investor of small means, ade- 
quate protection against losses which are due to mis- 
representation or concealment of material facts by those 
who put securities on the market. 

Our existing system of security distribution in- 
volves, in the case of all large and many comparatively 
small corporations, the sale of new securities to the 
general public, including in the latter class many small 
investors who are quite incapable of making any careful 
investigation of the securities which they buy. Those 
who issue securities through some form of public offer- 
ing intend that many persons of this type shall buy. 
They intend that the prospectuses which they issue 
shall, through various indirect channels, reach many 
members of this group. They further intend that many 
of the public who never see a prospectus shall be in- 
duced to buy in reliance on the general reputation which 
the facts stated in a prospectus and the names of prom- 
inent persons attached thereto have given to a security, 
and that they shall buy in markets whose quotations are 
substantially affected by such reputation. 

Few large issues of securities are sold directly to 
the small investor either by the issuer or by an under- 
writer. Securities of this type are bought by the man 
of small means either through a local dealer or through 
purchase in the market from prior individual buyers. 
That they should be purchased in these ways is nor- 
mally an essential part of the original issuer or under- 
writer's plan to have his securities absorbed and 
“digested” by the public, and his initial advertising is 
directed largely to this end. 

“Such being the normal American method of 
security distribution,’ it is obvious that the small in- 
vestor can be given adequate protection against suffer- 
ing loss through misrepresentations and concealments 
only if he is given effective legal remedies against those 
who create the securities and put them into circulation. 
The ultimate consumer of misbranded canned goods 
needs and deserves legal protection against misbranding 
by the manufacturer or the original seller, regardless 
of whether he buys from the manufacturer or from a 
dealer and regardless of whether he reads the descrip- 
tion on the can or relies on the advice of a dealer who 
has read it or relies on the general reputation of the 
goods, which is affected by the misbranding. In the 
same way the ultimate consumer of securities needs 
and deserves protection against the manufacturer or 
original seller without regard to how or from whom 
he buys. 

The Securities Act has as its fundamental object 
the giving of protection of this sort to the small in- 
vestor. Plainly, therefore, any suggested amendments 
of it which would immunize those who initiate the 
public offering of securities—the issuer, its officers and 
directors and the underwriter—from liability to the 
ultimate buyer whose losses are, however indirectly, 
attributable to their acts, are amendments which would 
destroy the act under the guise of improving it. In 
so far as the present act tends to permit recovery by 
purchasers of securities whose losses could not pos- 
sibly have been caused, to any material extent, by mis- 
representations or omissions in the registration state- 
ment or in the prospectus, it is desirable that it be 
amended. If, however, such an amendment is not to 
emasculate the act it must be so phrased as to give full 


1 The English Companies Act, which allows recovery only where 
there has been reliance on a prospectus, has recently been criticized 
in a well known English pesen as inadequate for the protection 
of the investor under En h methods of security selling. The Re 
sponsibility of Directors . mist, Dec. 28, 1988, p. 1222. How 
ever that may be, it is clearly inadequate as appli to American 
conditions. 


recognition to the fact that the registration statement 
and the prospectus based thereon will in fact influence 
and are intended to influence the conduct of many 
vestors who never see them and that such persons 
entitled to legal protection against misstateme: 
therein. 

The suggestions for amendment of the act m 
in Mr. Ballantine’s recent article in the February issu 
of this Journal are typical of many recent proposal 
by conservative lawyers, bankers and accountants in 
that by introducing a non-conductor between the pe: 
sons responsible for the original issue and the ultimate 
investor, they would so weaken the act as to make it 
largely fail to accomplish its primary object.2_ Some 
of Mr. Ballantine’s suggested amendments would also 
substantially destroy other important objects which the 
act seeks to attain. 

One of the gravest defects in American corporate 
practice has been the tendency to elect to boards of 
directors persons who have no intention of taking 
seriously the director’s duty—described by the statutes 
of nearly all the states as a duty of management. The 
director who is not expected to direct is put on the 
board for a variety of reasons. Someone in control 
may desire to hide behind an obscure dummy or an 
impressive figurehead. Some large stockholder may 
insist on being elected even though he has no intention 
of taking any "real part in management. A man may be 
elected because he has important business connections 
or because his advice, though rarely given, is thought 
to be valuable. Dummy or figurehead directors are ob- 
viously undesirable whether they are large stockholders 
or mere tools or decoys. Directors with important 
business connections are as likely to injure the cor- 
poration through their conflicting interests as to aid it 
through their outside contacts. The man of unusual 
ability but with little time to devote to the particular job 
undoubtedly has his uses, but the forced resignation of 
a few such men from corporate boards is not too high 
price to pay for the abolition of the present system wu 
der which a substantial percentage of directors accept 
positions on corporate boards without any intention of 
performing the managerial duties which the law and th 
investing public expect them to perform. If the Securi 
ties Act, through making directors legally responsibl: 
for due care in the preparation of registration state- 
ments, puts an end to the present practice of electing 
inactive and largely inactive directors, it will have 
highly beneficial results not confined to the marketing 
of securities but affecting the entire administration of 
corporate affairs. Incidentally, the provision in the act 
requiring directors to buy back securities in case of 
misrepresentation is less novel than it has been made 
to appear. It is already the common law rule in New 
York and other important states, at least in cases in 
which the misrepresentations are fraudulent and the 
buyer has purchased directly from the issuing corpora- 
tion’, 

Another provision of the act, which Mr. Ballantine 
would amend, the denial to the issuer of the defens 

2. Mr. Ballantine would limit the liability of an underwriter t 
uy back a security to liability to his imm jiat ven paes ——l woul 
exempt directors, officers and experts from such liabilit 
would limit the liability of all persons for damages to cases ~ 2 
reliance on the selling statement.” He would make the yo al of due 
care available to the issuer. 

Limiting the liability to repurchase would not seriously weaker 
the act if the liability in damages were preserved In cases where 
damage has indubitably been caused by the defendant's act, the remedy 
»f compelling him to repurchase has the advantage of eliminating what 
may be a troublesome question of the amount of the don nage. f: has 
however, the disadvantage that it tends to permit recovery where n 
damage attributable to the defendant’s act has been suffered. Mr 
Ballantine's suggestions as to reliance and due care are discussed it 
the text. 

8. Mack v. Latta, 178 N. Y. 525, 71 N. E 7 (1904); Barcus v 
Gates, 89 Fed. 783 (C. C. A. 4th, 1898 
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in principle. It is based upon 
one should profit by a false 
) induce a bargain, even where 
honestly and carefully made.‘ 
is a general rule in equitable 
mn, has, even without a statute, been 
by the courts of New York to sales of securi- 
he absolute liability of the issuer, the strict re- 
lity of directors, and the liability of persons 
with the registration for the indirect conse- 
of their misrepresentations, far from being 
the act, are, therefore, among its primary 
[he act’s most serious defects are its failure 
guish clearly between losses which might rea- 
be found have been largely, even though 
tly, due to the registration statement or pros- 
and losses which have no causal connection 
th, and also its vagueness in certain particulars. 
ence may also prove that the American jury 
articularly in the state courts in which the judge 
lly has very little control over the jury, is not 
idapted to the attainment of just results in litiga- 
f the type envisaged by the act. Negligence, with 
irden of proving due care on the defendant, can 
lily translated by juries into absolute liability ; 
solute liability, however salutary as applied to 
rs, is unduly harsh as applied to a director or an 
ntant who has not profited substantially from an 
f securities. If the critics of the act would con- 
their attention to these matters and to certain other 
; in which the act is susceptible of improvement, 
r criticisms would be entitled to more weight than 
arguments which seek to make a vice out of the 
realistic recognition of the fact that statements 
licly made by apparently responsible persons about 
rities publicly offered affect the entire market and 
erely the action of those who actually read the 
ents 


should be amended so as not 
of deposit, where there 


It is arguable that the provision 

y to issues s irities as certincates 
ale by the issuer 

Bloomquist v. Farson, 222 N. Y. 875, 855 (1918); 

& Mfg. v 4. B. Leach & Co., Inc., 347 N. Y. 1, 

‘. E, 700 (1928 [The representations made in these cases were 

y negligent, but there was no allegation or finding of negligence. 


118 N. E. 


The Examination of Anony- 
mous Letters—Importance of 
Scientific Analysis As Aid 
to Identification 


By ALBERT S. OSBORN 


VERAL times a year in these criminal days 
the finding of the writer of an anonymous let- 
ter demanding a ransom is a task in which a 
le nation may be interested and thousands of 
ns engaged. The writer of the Lindbergh 
aping letters has not been found, but numerous 
these actors what has become a well-estab- 
ed new crime, are either dead or behind prison 
; for life. This present kidnaping mania in the 


erican criminal world, with its many advance 


threats and written demands for ransom money, has 
perhaps stimulated other anonymous letter writers 
and brought the present flood of these peculiar mis- 
sives. Many mail-bags contain them. They range 
from harmless mental explosions up to deliberate 
conspiracies that may head to murder. 

The examination of important communications 
of this kind is often superficial and unscientific. The 
most important phase of such an examination is 
often omitted entirely. This phase is a careful 
study and analysis of every word, statement and 
idea in the anonymous letter with a view of deter- 
mining, first, its exact purpose and, second, in order 
to make an accurate estimate of the educational, 
cultural and general qualifications of the writer. 
After this first important study it may not be neces- 
sary to make any handwriting or typewriting com- 
parisons. The two detailed analyses printed here- 
with will be useful in an examination of this kind 
to one who is qualified to apply them. In many 
instances a particular suspected writer can be dis- 
missed at once after such an analysis is carefully 
made. 

Not only the primary but the secondary and 
partly hidden purpose of a letter may be disclosed 
by a careful analysis, and this information may be 
very important in an investigation. Threatening 
letters are sometimes written simply to frighten or 
annoy or to make one disagreeable statement. 

Disguises in these letters are of course to be 
expected. They are of varied character. It should 
be known that hand-printing or typewriting do not 
always hide the criminal performer. It is impossible 
in a letter, as in a conversation, for one successfully 
to assume a cultural or educational status superior 
to his own qualifications, and a part of disguise 
often is an assumed illiteracy, but actual illiteracy 
can usually be distinguished from assumed illiter- 
acy. Evidence of education in use of words, punc- 
tuation and construction of sentences may be com- 
bined with improbable errors in spelling. This edu- 
cational question should be given the most careful 
study, as it may be the key to the problem. 

Not all phases of the outlines below are appli- 
cable in every case, but some of them, especially 
those relating to education, will apply in any in- 
quiry. Of course, as suggested, if the examiner 
himself is not educationally and culturally qualified, 
he will not be able properly to appraise certain qual- 
ities of language and composition. The location of 
a modifier means nothing to one who is not a stu- 
dent of language, and the typical errors of ignorance 
are of course unknown to one who is himself ig- 
norant. In some instances the use of a single 
phrase, or even a single word, in a letter is highly 
illuminating, and in other instances the evidence 
of knowledge of a particular fact may have a direct 
bearing upon an investigation. 

When an anonymous letter is thus analyzed, 
the number of possible writers in a particular com- 
munity often is greatly reduced, until there are left 
only a small group. This eliminating procedure, 
of course, makes it easier to find the writer of such 
a letter than incorrectly to assume in advance that 
it may have been written by any one of a hundred 
thousand possible writers. There occasionally are 
anonymous letters, received, like The Letters of Junius, 
that in language and composition are of so high a 
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few writers, even in a great writing of the one first suspected 


quality that only a 
that writer wrote the anonym: 


city, could have written them. A long series of 
such letters came out of Philadelphia a few years ae 
ago in connection with the poisoning of a malprac- ANALYSES or Ibeas, LANGUAGE AND PuRPOSE OF ANO 
=. ee ’ a > LetreR AS A MEANS OF IDENTIFICATION 
titioner. One of the letters said, “I remove him ee Be 
- ” Subject Matter: 
as , ‘ veer fron ‘ var nN. / us ’ —_ : 
us I would a weed from 4 os irden \nony mot (1) Technical terms and their sig " 
letters are, however, as a rule, of a low order in to persons, places, and occasions, (3) M: wr fer 
(4) Gist of subject matter, (5) Purpose of communicat 
1 | Hysteria, incoherence, or insanity, (7) Jealousy, (8 
It also h uld be , . mae rst usp ted fense or self-justification, (9) Annoyance pique, 


writer in an anonymous letter inquiry many times anger, hate, (10) Suggestions, advice, threats, demand 


every way. 


my} 


Rhetoric, Composition, Language 
. . (1) Tone, (2) Figures of Speech, irder of 
always dangerous 1 some instances <¢ sstiga- . ; 
always dangerous. In ome instance in investiga (4) Logical connection, (5) Climax and emphasis, (6 
tion begins only after someone has been wrongly ment of facts and inference, (7) Continuity, (8) Exags 
accused of having written a vile letter. It is much or restraint, (9) Choice of words, (10) Choice of a 
better to file such a letter for possible future com- 1!) Location and frequency of modifiers 
hata Bs is ; emai a ¥ weak style, (13) Direct or indirect expression 
parison with a second communication that may or impersonal, (15) Short or long sentences, (16) 
come, and do nothing about it, than to jump to a_ Original or conventional style, (18) Courteous or brusqu 
Dictatorial or obsequious, (20) Educated or illiterate 
FI lai l 
. 4 ‘ ; avy dam: : fined or coarse, (22) Flowery or plain, (23) I 
embarrassment and possibly heavy damages. It io Soalemet (an) Wanias eon 
highly important to realize in advance that it is Errors: 
better to suffer in silence rather than make an in (1) Spelling, (2) Capitals, (3 
. or hing 5 Titles “4 TT SOT 
correct accusation. graphing, (5) Titles, (6) Person, ( 
‘ Pe : nn , Pronoun and antecedent, (10) Verb 
It may be some satisfaction to distressed re (12) Tense, (13) Voice, (14) Possess 
etters to know that persons (16) Interlineations, (17) Erasures 
Facts or statements. 


is not the actual writer, and hasty accusations are 


; 


conclusion on unreliable evidence that may lead to 


1 


cipients of anonymous 
in responsible positions, and especially wealthy citi- 


zens of many communities, receive many anony- URP oF LETTER AND d 
IDEAS AND STATEM! 





PERSONAI 


mous letters. Some of these missives are the prod 
uct of unbalanced minds, and this, as suggested in (1) The direct or the indirect pur 
annoyance, blackmail, threat, etc. 

: : : «) he motive of the letter, i. « 
awe . nnohl ‘ sidere as (2) Ihe motive of the 4 
always be thoroughly considered in making @ the provocation leading to the w1 

analysis of such a document Insane writers re cupidity, anger, pique, etc. 
quire no motive. The actual motives for writing (3) The educational qualifications 
ad yy ideas y ric oice \ 
anonymous letters are not very numerous and, as se . b leas, rhetoric, choice of vy 
° . 1ons, etc, 
a rule, can be brought into perhaps a half dozen (4) The sex of the writer as indi 
different divisions. If it can be determined just communication, the language, idioms, 
eas . . acniations > exe daow 4 
what probably led to the writing of a letter, this ‘iaculations. (Read letter aloud). 
fact alot s stated al nav tl { t] (5) The business, or social, position 
x. = etc > above ‘ rre: re -@ > . > —e 
act ak 1€, as § — 1 above, may greatly reduce ¢ cated by the ideas, style of writing, inforn 
number of possible writers the communication, i. e., a member of 
Letters many times, however, grow out of association, labor union, church, etc 
— ae ‘ . : 2\ The decree of cul » refi nt aste h 
trivial incidents that are entirely forgotten by the _ (6) The degree of culture, rehnem cast 
“var : 14 - : . : as indicated by its language, tone, materials, emphasis 
recipient of a letter. Fortunately, the average ment of matter, etc. 
anonymous letter writer is not a skilful performer (7) Was the writer mentally unbala 
and often in effect writes a name all over a com — by a me we ‘ fixed idea 
. . . . : e . undue or exaggeerarec empnasis, vituper 
> nf “ac - ¢ ‘ Pc 
munication, but this interesting information doe obscenity, incoherent statements 
not come to the untrained and inexperienced exam (8) Taking all of these facts and conditions in 
tion, 1s the communication consistent wi the educati n 


the outline of procedure, is a question that should 








iner, and no action regarding an anonymous letter i 
should be taken on the casual opinion of a bank ‘sence Capenon, Hy? gy tewen no dng he» 
- ; general qualifications of the suspecte: 
clerk or unqualified detective tioned Documents, Second Edition, pp 
It should be better understood that an exam 
ination of an anonymous letter is in large part a 
reasoning process and errors, of course, are to be Review of Recent Supreme Court 
expected of those who cannot reason. Things seen, a . 
that are of vital importance, may mean nothing to Decisions 
the unqualified observer. Errors, in failing to iden- (Continued from page 232 
tify the suspected writer or in accusing the wrong 
person, are being made all the time regarding the 





by statute in 1869, was cited. Congressional leg 

tion dealing with contingent claims in bankruptcy was 

also cited. Attention was called especially to a bil 

ined as suggested in the analyses printed herewith. drafted in 1880 which failed of passage, and to ee 

Let the letter, or letters, be typewritten exactly as Me Tuertes Re sed —— now in force. As to these 

they appear, line for line, word for word, and letter ~ ane ee ee 

for letter, and then they should be read by the mind In the year 1880 Circuit Judg: 

and not merely with the eyes Chusetts at the suggestion of several mercantile associat 
: . 2 : drafted a proposed bankruptcy law, which, after revisi 
For the protection of the innocent, it should was introduced in Congress, but failed of passage. It 

also be known that handwritings in the same lan tained a section (60) which allowed proof of damages s 


euagce are bound to he milatr man vavs and fered by a landlord by reason of the trust rejection 


’ 


identification of anonymous letter writers that could 
be avoided if the contents of the letter were exam- 


i lease, and another (61) permitting any creditor to compel! 
the truste« elect to accept or decline any lease, and upor 


leclination the landlord was to have t jamages he shal! 


pS is 


if, as is often done, on 
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as the court shall direct, and prove 
lebt in the bankruptcy.” 
itation by trade associations and com 
after prolonged consideration . . . Con- 
Act now in force, that of July 1, 1898. 
orts do not disclose the origin of the 
Section 63, nor discuss the classes of claims 
But it is clear that Congress was 
sections of the earlier Acts and 
erpreting them, and with the text of 
he English act then in force. In view 
ration and discussion which preceded 
he failure to include a provision 
rent or for damages consequent on 
is significant of an intent not to 


gnific 
them 


al be dies al 
adopted the 
mmittee ref 
gy of 
led to be included 


1 
owl 


asa y gz 
almost unanimous 
not provable debts 
In view of the growing body of 
the Act, and the frequent 
conclusion was reached 

the statute was ac- 


have bec n 


] ar 
l are 


the 
uction of 


f the activities of the Congress while this body 


Section 63a was growing? From 
amended eight times 
is persuasive that 
been acceptable 


isions interpreting 
32 the Bankruptcy Act was 
ut alteratior the section. This 
onstruction adopted by the courts has 


f the t 


e legislative government 


In this 


compelling language in the 
t a construction 
the rule is to 


statutory construction finally dis- 
the effect of a provision, applicable 
Act in 1933, Section 74 (a), 
claim for re rent shall constitute 
shall be liquidated under Section 
of this Act.” The context of this provision, 
liscussion of the measure when under 
nate, led to the conclusion that the 
alter Section 63 (a). 
the effect of the indemnity clauses 
nsidered. In this connection the 
at the right to indemnity arises out 
rought into being by the landlord's 
virtue of the bankruptcy itself. 
ROBERTS said 


1 to the 


Tha 
UaLt 


he) 


not intended to 


1 both ca t lessor has the choice whether he 
terminate Neither the bankrupt nor the 
e has any h option, except as the trustee may be 
law to disclaim. And upon the exercise of the 
rd, a new contract, distinct from that 
letting, becomes operative. While 
laim that bankruptcy is an 
bre f the lease contract, entailing a dam- 
estate, this cannot be true as respects 
of indemnity. For here, the 
the destruction of his contract 
a new contract of indemnity 
f reentry. And this new contract 
virtue of the bankruptcy proceed- 
f reentry, which must occur 

of the petition. Obviously 
breached by bankruptcy, 
he duty of indemnifying the 
nnot be complete until 
riginal term. There can be no debt 
arising out of a contract which 
at the claimant's option and after the 
lings, the fulfillment of which is con 
happen from month to month or up 
term Such a covenant is not, 
lent of an agreement that 
lease and the conse- 
by the difference 

of the term 
ire. The covenants 


is some the « 


ipatory 


venants 
rely upon 


nitiates 


independent 


ontract 


' 


the equiv 


breach of the 


remainder 


appearing in the leases in question cannot be made the 
basis of a proof of debt against the estate. 
The case was argued by Mr. William D. Mitchell 
for the petitioners and by Mr. Frederick H. Wood 
for the respondents. 


The New Japanese Lawyers’ Law 


The law provides that those desiring to be law 
yers shall apply to the Minister of Justice for reg- 
istration through the bar association which they 
propose to join. The association may refuse to 
forward the application or may order a member to 
resign, in which case there is an appeal to the Min- 
ister of Justice. This official is instructed to can 
cel the registration of a lawyer if he is required to 
resign or is expelled from his bar association. In 
this connection it may be stated that the law con 
tains a provision that “except as they come within 
the purview of the preceding Article (dealing with 
those who are disqualified to practice) aliens who 
are qualified as lawyers abroad may transact the 
matters provided for in Article relative to foreign- 
ers or foreign law, but this is only with the permis 
sion of the Minister of Justice and provided that 
there is guarantee (assurance) of reciprocity.” 

A chapter of the new law is devoted to “Bar 
Associations,” which are declared to be juridical 
persons “with the object of maintaining the dignity 
of lawyers and panes improvement and prog- 
ress in their profession.” They are to be organized 
in the district of each district court, but where 30C 
or more lawyers belong to an association 100 or 
more of such members may organize a separate 
association in the same district. The articles of 
the association are to be submitted to the Minister 
of Justice for approval and the body is subject to 
his supervision. Among the numerous provisions 
on this subject is one that “bar associations have 
charge of the practical training of probationary 
lawyers, except as otherwise provided for by the 
Minister of Justice.” 

The chapter on Disciplinary Punishment pro 
vides that “should a lawyer violate the law or the 
regulations of his bar association, the Chief Pro 
curator shall, by order of the Minister of Justice 
or with his consent, commence disciplinary pro- 
ceedings against him. Bar associations may apply 
to the Minister of Justice or to the Chief Procura- 
tor in order to invoke disciplinary punishment pro- 
vided for by their articles of association (regula 
tions).” 

“The Rights and Duties of Lawyers” is the 
subject of Chapter 3. An interesting provision is 
that “regardless of the name (or names) used, a 
lawyer may not set up more than one office, with- 
out prejudice, however, to his practicing in another 
lawyer’s office.” Another is that “lawyers shall 
faithfully and sincerely discharge their duties and 
shall maintain their dignity .whether performing 
such duties or not.” Lawyers or ex-lawyers shall 
be entitled to, and are bound to, keep secrets which 
have come to their knowledge in the performance 
of professional duties; but “this does not apply 
when there are special provisions (to the contrary) 
in other laws and/or ordinances.” No lawyer may 
take part in cases in which he has been consulted 
by the other party and rendered assistance or has 
accepted the other party’s instructions. 
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Approves Judge Finch’s Plan 


Ipritor, AMERICAN Bar ASSOCIATION 
JOURNAL: 

Mr. Justice Finch’s article, recom- 
mending a Non-Political Veto Council 
on Judicial Character and Fitness, goes 
considerably beyond the next best plan 
to eliminate political considerations, in 
connection with the appointment and 
election of Judges, of which this writer 
has any knowledge. 

No one familiar with the subject, I 
think, can fail to realize the deep rooted 
objections which are always met with 
when any really thoughtful plan for 
remedying the defects implied in Judge 
Finch’s address is submitted for con- 
sideration, and few will be prepared to 
argue that our various bar associations 
are sufficiently free from political in- 
fluence to foster or promote a really 
sane and workable program designed to 
eliminate the pressure of politics in this 
particularly attractive field of party 
recognition and reward. 

Nevertheless, if those who hurry 
from meeting to meeting and from 
banquet to banquet, making impressive 
speeches on judicial reform, are sin- 
cerely in favor of a real plan, then here 
they have one which is entirely worthy 
of their best crusading spirit. 

J. M. Grspons. 

New York, March 14. 


Gives Credit to Horace Greeley for 
Statement About the Way to Resume 


Epitor, AMERICAN Bar AsSOcIATION 
JouRNAL: 

I have received the March number 
of the Journal and I observe in your 
editorial space under the title, “A Su- 
preme Court Meets its Responsibilties,” 
a very good comment upon an impor- 
tant subject. Your editor has com- 
mitted an historical error wherein your 
editor wrote “The way to resume is to 
resume, as the late John Sherman said 
in reference to specie payments.” John 
Sherman was not the author of this 
saying as to resuming specie payments. 
Horace Greeley of the New York 
Tribune originated this succinct phrase. 

You will pardon me for saying that 
I lived in Greeley’s time. One or 
two times Greeley delivered lectures 
throughout the State of New York. He 
was a guest at my father’s house one 
time and although I was very young |! 
was much enchanted with his conver- 
sation. I remember distinctly how he 
justified his act in signing the bail bond 
of Jefferson Davis and the answer he 
gave to the New York Union League 
Club for this act of mercy Among 
the other signers of this bond in addi- 
tion to Greeley were Gerrit Smith, a 
very pronounced abolitionist, and John 
Minor Botts who lived in Virginia; and 


while Virginia seceded from the Union 
and its state capital became the seat of 
the Confederate Government, John Mi- 
nor Botts remained loyal to the Union, 
although surrounded by neighbors who 
engaged in the effort to establish a 
Southern Confederacy. 

You will pardon me for this letter but 
I have had frequent occasions to ques- 
tion the act of many in conferring this 
succinct phrase upon John Sherman. 
Resumption was achieved under John 
Sherman in 1879. Mr. Sherman was 
the Secretary of the Treasury in the 
Hayes administration and he lived to 
see the paper dollar look into the face 
of the gold dollar and say, “I am just 
as good as you.” 

GeorcE S. Kock. 


Albuquerque, N. M., March 7. 


Reports of Courts of the District of 
Columbia 


Eprtor, AMERICAN Bar AsSOCIATION 
JouRNAL: 

From certain recent inquiries it is 
very evident that there is a misconcep- 
tion among the members of the Bar of 
the various states concerning the Re- 
ports of the Courts of the District of 
Columbia. To correct such misunder- 
standing, the Journal can render a use- 
ful service in publishing a complete list 
of these reports. 

The first reports of the District of 
Columbia are the Cranch Circuit Court 
Reports, in six volumes which cover 
the period from 1801 to 1840. These 
are followed by the Hayward Hazleton 
Circuit Court Reports in two volumes, 
which cover the period from 1840 to 
1863. Then follow the Supreme Court 
Reports two volumes, 6 and 7 
(Mackey), which cover the period 
from 1863 to 1873. Then follow the 
MacArthur Reports in three volumes, 
1873 to 1879. These are followed by 
the MacArthur & Mackey Reports, one 
volume which covers the period from 
1879 to 1880. This is followed by 
Mackey’s Reports in nine volumes cov- 
ering the period from 1880 to 1892. 
This is followed by Tucker and 
Clephane, one volume which covers the 
period of 1892-1893. In 1893 the Court 
of Appeals of the District of Columbia 
was established, and up to the present 
time, that Court has issued sixty-one 
volumes of reports. 

In addition to the foregoing, there is 
published The Washington Law Re- 
porter, which is now in its sixty-second 
annual volume, and which reports the 
opinions of the Supreme Court of the 
District of Columbia and the Court of 
Appeals of the District of Columbia 

FREDERICK S. TYLER 

Washington, D. C., March 3, 1934. 


An Objection to Public Defende: 
Answered 
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One of the objections which | 
frequently urged against the est 
ment by law of Public Defend 


] 


the poor in criminal cases is that 


t 
illogical for the 


| defend an 


inconsistent and 
to both prosecute ar 
person. 

This objection is uns 
ple. The “presumption of innocer 
theory, in order to be effective, re 
the State to accused pe 
unable, through poverty, to 
themselves. The obligation of the 
to both prosecute and defend, is 
sanctioned by historical precedent 
other countries. 

It is interesting to note, that 
the Roman Papal Government 
was a “Procurator Pauperum.” He wa 
a chief defender—‘not an attorney em- 
ployed privately by the defendant 
an official State’s attorney for the de 
fense. The Roman Court procedure in 
all cases assumed the right and obliga- 
tion of the State to conduct both sid 
of a criminal case.” (The “Old Yellow 
Book” —p. 283, note 5. E. P. Dutton 
& Sons, Lid., N. Y.) 

The Public Defender 
the test of time and experience. Strange 
as it may appear, many of the older 
civilizations have guarded more | 
ously, the rights of 
some respects than we 
country. 

In Spain, in 1496, an 
provided at “public expense, under th 
title of Advocate for the Poor.” 

Hungary specifically provides, in 
criminal code, for a Public Defende: 
certain cases. 

In the Argentine Republic, lawyers 
are appointed by the Supreme Court for 
life, at a monthly salary. 

France insures dignified and compe- 
tent counsel to accused poor persons, 
through an organization called “!’As- 
sistance Judiciare.” 

In Belgium a prisoner has the right 
to select his own counsel and is not 
dependent on an assigned lawyer wh 
may be unsatisfactory to him. 

Mexico provides for the jree 
defense of its citizens 

In Norway the State 
pense of counsel for the 
person accused of crime 

In Denmark the Court 
prosecutor and defender 
cused person, both of 
lected from a. staff 
torneys, previously 
King to handle publ 

Germany and some other unt 
recognize the innoce 


und in 


defend 


has 


; ; 


idea 


act used persons 


have in 


attorney was 


ts< 
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the 

line cases 

e facts stated 

ion in that 

absolute 

> Defend 

country, for 

persons ac 
glaring 


‘railroading”’ 


whiict 


f accused per 


vy pe 


he per tunctory 
which is now 
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nadequate and 


ivantages of Apprenticeship to “Active 


Practitioner with Unlovely Dis- 
position and Command of 


ERS OF INTEREST TO THE PROFESSION 


perform a real service to the citizens of 
e€ community ? 
rhe least modest of the law schools 
must needs admit that few, if any, of 
their graduates are equipped upon such 
graduation to represent or advise a 
client upon any matter of importance. I 
doubt that this condition results from 
any application of the old saw “Those 
Those who can’t, teach.” 
Chere is a real weakness in the whole 
ystem, not dependent upon the ability 
of law faculties, not upon the whims 
of bar examiners, but inherent in the 
ubject. 
There are at least three things, each 
the highest importance, that the 


who can, do. 


law schools do not seem able to teach 
satisfactorily, viz.: Ethics; Use of 
Books; Drafting of papers. To this 
may be added by many, Practice Court. 

In the development of an able and 
respected bar Legal Ethics is a funda- 
mental. At present that course is 
likely to be the yellow dog of the school. 
No member of the faculty is willing 
to take it. When it is given, it is 
likely to be given from a casebook com 
piled from reports of disciplinary pro- 
ceedings. No matter how it is given, 
it is “just another course” to the stu- 
dents—-a series of statements of ab- 
stract principles, supplemented by a 
miscellaneous mass of practical appli 
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cations, none too easy to digest and not 
of any seeming importance to the indi 
vidual in the class. 

Does any member of the bar know of 
any way to inculcate a sense of legal 
ethics other than by working for an 
ethical lawyer and observing the prac- 
tical applications that he makes under 
fire? I think not. 

Practically all that the attorney must 
know about the drafting of instru- 
ments, pleadings as well as others, is 
already in print in the statutes, the de- 
cisions of the courts and the rules. Most 
of the things the lawyer must use in 
his practice are already in those same 
books. 

We well know that when a client pre- 
sents a situation other than the most 
simple we must each go to these books 
and get the information that is neces- 
sary to plead his case or draft his con- 
tract. We cannot handle his business 
by the mental application of broad rules 
but by a close study of the applications 
of broad rules to particular sets of fact 
previously made by legislative bodies 
and judicial decisions. 

Can the use of books and drafting of 
papers be satisfactorily taught by class- 
room work in a law school and checked 
by periodical examination? 

Is not the most effective system ap- 
prenticeship to an active practitioner 
of unlovely disposition with a command 
of profane invective? 

Whatever we may the 


think about 


right of every citizen to practice law 
and the right of every law school to 
be supported and the right of each of 
us to be protected from competition, the 
right, and the only right, that ought to 
be seriously regarded is the right of 


old John Public to be protected. Old 
John gives an exclusive franchise to 
appear for him in court and to prepare 
the papers that protect his person and 
property rights. It is his right to in- 
sist that this franchise be not conferred 
upon anyone not competent to so pro- 
tect him. We know that the newly ad- 
mitted lawyer is likely to be a danger, 
not a safeguard, to John Public. Our 
purpose ought to be to change this one 
condition. I believe it can be done 

The older a man is when he starts to 
study the technical phases of legal edu- 
cation, and the more his mind has been 
already cultivated and habits of study 
and analysis developed, the better prac- 
titioner he is likely to become and the 
least time will be required in the mak 
ing. 

If the candidate has the A. B. degree, 
or equivalent successful study, and ap- 
plies himself rigorously, as a business 
for eight hours a day, he can obtain all 
of the technical matter now taught in 
law schools that he can ever use in his 
practice in a few months time, six 
months to a year. What he will get 
in that period is an understanding of 
the subdivision of the rules into topical 
groups, plus a familiarity with legal 
verbiage, plus a short summary of the 
principal topics—very likely the same 
ones that are now given as full courses. 





At this point we have the candidate 
equipped to think, furnished with a 
bird’s-eye view of the whole field of law 
and lacking ethics and practical applica- 
tion. 

Put the candidate then into the office 
of an active practitioner on an appren- 
ticeship arrangement. The term of such 
service is open to dispute. If we keep 
in mind that we desire to admit only 
those who can serve John Public the 
question is capable of sensible solution. 
Each of us knows when the young man 
in his own office is really able to act for 
a client. Make the minimum period two 
years. If the lawyer can decently say 
that the candidate is then ready for ad- 
mission, he will say so fast enough. 
During that apprenticeship permit the 
candidate, upon his superior’s request 
in each instance, to assist as a junior at 
trials, to make the formal appearances 
on minor law and motion matters, to 
act in small matters in the inferior 
courts. 

But, you say, what practicing law- 
yers of any large practice or ability 
will take time to supervise the candi- 
dates? My answer is that in every com- 
munity there are plenty of men always 
ready to take from their own work a 
great deal of time to advise and super- 
vise younger men studying law or 
lately admitted who ask for advice and 
assistance. These men now do this 
from a love and respect for their pro- 
fession and a desire that their succes- 
sors shall carry it on ably and honor- 
ably. Under an apprenticeship system 
a greater regularity of supervision 
would be required but also would the 
older man be compensated by assistance 
rendered to him by the student. 

Were this plan followed, maybe some 
citizen of these United States might not 
be allowed te practice, maybe some law 
school might close its doors, but when 
Old John Public saw the certificate of 
admission to practice he could reason- 
ably rely upon it. 
KIMBALL 
Feb. 24. 


FLETCHER. 


Los Angeles, 


Mexican Divorces and the Supreme 
Court of Mexico 


Epitor, AMERICAN BAR ASSOCIATION 

JOURNAL: 

Considerable misinformation and 
alarming news have been published in 
the daily papers concerning a recent de- 
cision rendered by the Supreme Court 
of Mexico on a divorce obtained in 
1927, in the Mexican State of Campeche. 

It has been said in printing, by repre- 
sentatives of press associations, that said 
decision “makes null and void the 
divorce laws of several Mexican 
States”; that “the ruling affects all 
divorces granted in the past”; that “it 
takes five decisions from the Supreme 
Court to force revision of the State 
laws and to invalidate all divorces 
granted under the State laws.” 

Even without any knowledge of the 
text of the Supreme Court decision, it 


is obvious to any person versed 

laws of Mexico, that such stat 
are as absurdly false as they ar¢ 

ing. 

The Mexican Constitution rec 
and maintains the absolute indeper 
of the three powe 
Executive, the Legislative and 
dicial. Consequently, the Su 
Court, as a part of the Judicia 
no power to repeal laws; this w 
invading the province of the Leg 
Power; it has not even the poy 
make general declarations conc: 
the laws; it can only protect individuals 
whose constitutional rights hay 
impaired by the enforcement 
or the act of an authority; 
Court’s decision affects only the | 
involved and has no effect on the 
in question nor on any other cases 

Articles 103 and 107 of the Mexica 
Constitution, translated into Engli 
read as follows: 

“Article 103.—The Tribunals of the 
Federation shall decide all controversies 
which may arise: 

“1.—On account of 
any authority which violate individual 
guaranties (i. e. rights of man or funda- 
mental rights guaranteed by the Consti- 
tution) ... 

“Article 107.—All controversies to 
which reference is made in Article 103 
shall be prosecuted upon the petition 
of the party aggrieved, by means of ju- 
dicial proceedings and forms which shall 
be prescribed by a special law which 
must conform to the following require- 
ments: 

“1.—The judgment shall always be 
such, that it shall affect only particular 
individuals, and be limited to protecting 
them and affording them redress in the 
special case in which the process is 
sought, without making any general dec- 
laration in respect to the law or act in- 
volved. . .” 

It is evident from the foregoing that 
it is not true, as stated in the press 
that “it takes five decisions from the 
Supreme Court to force revision of the 
State laws and to invalidate all the 
divorces granted under the State laws.’ 
Five consecutive decisions of the Su- 
preme Court, rendered by a majority of 
seven or more of its justices, are sufh- 
cient to create a precedent. This prece- 
dent is binding on the Circuit Magis- 
trates, District Judges, and Courts of 
the States, Territories and Federal Dis- 
trict; but it is not binding on the Su- 
preme Court itself. The Supreme Court 
may always overrule its own decisions 
(Articles 148 and 149 of Law Regulat 
ing Articles 103 and 104 of the Federal 
Constitution). 

The Mexican Supreme Court judg- 
ment which gave rise to the alarming 
news, was rendered by the Third Cham- 
ber of the Supreme Court in the action 
brought by Amelia de la Pefia de Ber- 
langa against acts of the Commissioner 
of Vital Statistics of the State of Cam- 
peche who granted a divorce to plain- 
tiff’s husband, General Federico R. Ber- 
langa, without any service, personal or 


governing 


laws or acts of 





ive | 

Vital Sta- 
Oovel sies in 
al 115 and 135 
xican Constitution Article 
ministeria uuthorities the 
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vides that the States must adopt for 

ir interior regimes a republican, rep- 
resentative, popular form of govern- 
ment; and Article 135 establishes the 
supremacy of the Mexican Constitution 
ind imposes its observance on the judges 
of each State, notwithstanding the con- 
trary provisions which may exist in the 
State constitutions and laws. 

Second.—No service was made on the 
defendant in the divorce action, in vio- 
lation of Article 14 of the Mexican 
Constitution which provides that nobody 
may be deprived of his rights except 
through actions brought in courts pre- 
viously established, wherein the essen- 
tial formalities of the procedure have 
been complied with. Service on the de- 
fendant is one of the essential formali- 
ties of the procedure. 

On the other hand, as recently as De- 


e 
cember 13, 1933, the Supreme Court of 


Mexico upheld a decree granted in the 
State of Morelos by a Court of First 
Instance, the defendant in the case, 
Natalia Ptanick de Velazquez, having 
been served by publication. 

In conclusion, the writer wishes to lay 
particular stress on the fact that, the 
Supreme Court of Mexico, unlike the 
Supreme Court of the United States, 
has no power to declare a law unconsti- 
tutional and void. It can only protect 
and give redress to individuals whose 
fundamental or constitutional rights 
have been impaired by the enforcement 
of a law or the acts of an authority; its 
decisions have no effect on other cases 
than those on which they are respective- 
ly rendered; and only the Legislative 
Power may amend or repeal a law. 


LorENzO J. Roet. 
New York, Dec. 27, 1933. 
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California 





Officers of Los Angeles Bar Association 
to Present Complaints to Supreme 
Court About Its Alleged Extreme 
Leniency in Grievance Matters— 

Use of Judicial Title for Busi- 

ness Purposes 
Board of Trust 
es Bar Assoc 

ankly about 
to judge by t 
meeting in 

ion Bulleti: 

» take this extra 


uded “Lenier 


ao t 
4 


m time to : 
has been requested to take 

ippropriate action with 

apparent xtreme leniency 


part of the Supreme Court 


ees 
relerence 
on 
of Cali- 
the bar 


sciplinary 


toward members of 
ught before the irt in di 
This matt was discussed at 

and it was \ 1 that the Presi- 
Senior Vice lent and Junior 
President of the I les Bar 
iation shall wait uj 51 
Court Just 
the question of the 


present 
alleged ex- 
» leniency in g1 unce matters.” 
A sub-committee the Judicial Com- 
ttee made a report on the “Use of 
ial Title for ness Purposes.” 
ted that “it pinion of the 
ittee that the rtisement of the 
al office [ private 
is contrary t 
ethics of the 
n and tl 


e success 


mended that 


all judges 


Angeles County for the purpose of 
ting other alleged instances of the 
use of the judicial office for adver- 

ing purposes. After all possible in- 
formation is obtained appropriate repre- 
sentations should be made to the of- 
fending members of the Bench and if 
the practice is not promptly discon- 
tinued resolutions should be adopted 
and due publicity given.” 

In accordance with a recommenda- 
tion of the Committee on Legal Educa- 
tion, the Board adopted a resolution ex- 
pressing the highest confidence in the 
integrity and sound judgment and fair- 
ness of the members of the Board of 
Bar Examiners, both individually and 
lectively. 
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Crime Committee of Lawyers and Lay- 
men Appointed in Minnesota—Presi- 
dent Murphy Makes Statement 
About Crime Problem 


Mr. F. W. Murphy, President of the 
Minnesota State Bar Association, has 
recently appointed a distinguished com- 
mittee of lawyers and laymen to deal 
with the crime situation in Minnesota. 
Hon. John P. Devaney, Chief Justice of 
the Minnesota Supreme Court is Chair- 
man. In making this appointment, Mr. 
Murphy issued the following statement: 

“We will get nowhere in the solution 
of the perplexing crime problem by 
murky thinking and loose talking. It 
may be sensational to say that the wide- 
spread prevalence of crime is due to 
the breaking-down of the influence of 
the home, or of the church, or some 
articular branch of our industrial life, 
yr to the activities or want of activities 
f the press, or to the inefficiency of 
the courts, or the failure of lawyers to 


t 
, 
( 


meet their responsibilities. But such 
talk gets us nowhere. Open defiance 
of the law and the extensive disregard 
of personal rights, which menace society 
so seriously at this time, result from 
fundamental reasons. The very exist- 
ence of our civilization is threatened. 
Throughout the entire country an orgy 
of law violation clearly indicates that 
there has grown up in society a viru- 
lent crime disease, which is at once con- 
tagious and has rather successfully re- 
sisted either a cure or a preventive. We 
must not overlook the fact that serious 
crimes have been committed in this 
country since 1915, which have not only 
gone unpunished, but have not been 
recognized as violations of the criminal 
codes. We must face the fact that 
racketeering long since became a very 
effective means in business whereby the 
rights of people have been trampled 
upon, and great personal advantages 
have come to those who have indulged 
in this practice. Like begets like. Ob- 
taining unconscionable advantages by 
corrupt methods of doing business has 
proved advantageous to certain groups 
in this country. 

“There is a widespread belief that an 
alliance exists between constituted au- 
thority and gangsters of different types. 
It goes without saying that the appre- 
hension of law-breakers has become in- 
creasingly difficult. What are the 
facts? Where does the trouble lie? 

“We must face the fact that crime 
has become a business in America. 
There is too much hypocrisy; too much 
homage is paid to the political and other 
powers of organized racketeering. And 
right there lies the difficulty, as I see it. 
Crime is not only a business, but a well 
organized bvsiness. Those who have 
gained great financial advantage 
through disreputable means have it in 
their power to corrupt and bend to their 
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will many otherwise innocent and de- 
cent members of society by the free use 
of such ill-gotten gains. And so crim- 
inals find protection to such a large ex- 
tent throughout society that crimes are 
boldly committed, apprehension be- 
comes difficult, and oftentimes impos- 
sible. The crime problem is not only a 
serious one, but it is a challenge to 
the best thought and purpose of all men 
and women. Responsibility for the situ- 
ation we have rests generally upon so- 
ciety. All groups should do their part. 
The answer to the problem must and 
will be found. There must be an intelli- 
gent and aroused public opinion, so 
powerful, and so insistent, that the 
criminal will find no place in which he 
can work his way by the use of ill-got- 
ten gains in corrupting those who are 
so in need that they will forget their 
obligations as honest men and women. 

“It is childish to dispute the fact that 
in this region, criminals have operated 
extensively. Why dispute patent facts? 
The thing to do is to recognize what 
we are confronted with, and find a way 
to rid ourselves of those who have made 
crime an active, everyday business in 
this great Northwest. To what extent 
has the home failed? To what extent 
have the churches not measured up to 
the demands of the hour? To what ex- 
tent have the schools failed? To what 
extent have the courts, the lawyers, the 
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dicial Council of Oklahoma, 
account of its organization and 
meeting in the February issue of the 
Oklahoma State Bar Journal. The fol- 
lowing extracts are taken from his 
article: 

“The legislature by the enactment of 
the State Bar Act, effective as of June 
22, 1929, in providing for an Integrated 
Bar of this state granted power to the 
State Bar of Oklahoma through its or- 
ganization to aid in the science of juris- 
prudence and in the improvement of the 
administration of justice. 

“With this authorization from the 
Legislative branch of the Government, 
the State Bar, at its regular annual 
meeting at McAlester, provided, by res- 
olution, for the formation of a Judicial 
Council. The President of the State 
Bar, at a meeting of the Board of Gov- 
ernors, then appointed a committee to 
meet with the Supreme Court of the 
State for the purpose of submitting a 
plan for the formation of a Judicial 
Council and to request its approval by 
the Court. The committee met with the 
Court and after a full discussion, the 
plan submitted was approved. 

“The Judicial Council, organized in 
accord with the approved plan, consists 
of one Justice of the Supreme Court, 
one Judge of the Criminal Court of 
Appeals, one District Judge, one Lawyer 
actively engaged in the practice of law, 


gives an 
hirst 


that this method should be br 
the attention of the Bench and 
the State by the | 
dicial Council in this 
and that an invitation should be ex 
tended to all who are interested to make 
suggestions. It was also recommended 
that the Bench and Bar of the State bh 
invited, through direct communication 
with the Chairman, to make suggestions 
as to the scope of the activities of the 
Judicial Council, its jurisdiction, its lim 
its, its powers, and methods to be used 

“The Judges of the Supreme Court, 
the Board of Governors of the State 
and many Judges and Lawyers who 
have given the matter thought have 
come to the conclusion that this is a 
step in the direction of a more efficient 
administration of One of the 
principal results of this reform is that 
it brings to Bench and Bar a far greater 
recognition of the fact that they to- 
gether constitute the judicial department 
of Government. The assumption of this 
responsibility brings a desire that the 
judicial department of government shall 
perform its duty to all the people in 
such a manner as to produce a more 
perfect administration of justice. The 
people as the sovereign power of the 
state, having created the Bench and the 
Bar, demand that they meet their re- 
sponsibilities. The citizenship, where 
thought and expression are given to the 
idea, are coming more to the conclusior 


nairman ol 


commu! 


justice 





press, and everyone else failed, with the 
result that we have such an appalling 
situation upon our hands to deal with? 
With open minds let us find the an- 
swer, and with that determination 
which is necessary for the full protec- 


and one member of the Board of Gov- 

ernors. The Chief Justice of the Su- the Bench and Bat not in th 

preme Court and the President of the Legislature. 

State Bar are ex-officio members of the p 

Judicial Council, without vote. : 
Utah 


that the power for judicial reform is 
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tion of society, let us fearlessly and 
without favor meet the problem. 

“It is because the lawyers of the 
country have been challenged by the in- 
timation that the responsibility for the 
existing crime situation rests solely 
upon them, that I have appointed this 
committee. I have appointed leaders of 
the Bench and Bar of Minnesota. And, 
mindful of the fact that laymen in dif- 
ferent walks of life are insisting that 
the courts have not met the demands 
upon them in this crisis, and that law- 
yers have not measured up to their re- 
sponsibilities, I have selected from 
among the laymen of the state able, in- 
telligent and fearless men and women, 
to act with lawyers in an attempt to do 
that which may be necessary to meet the 
Lawyers are willing and anxious 
Lay 


crisis. 
to take the initiative in this work 
citizens are challenged to accept and 
meet the responsibility which is prop- 
erly theirs.” 





Oklahoma 





Judicial Council of Oklahoma Approves 
in Principle the Plan of Utilizing 
Approved List of Lawyers to Aid 

Court in Relieving Congestion— 
Organization and First Meeting 
of Body 
Hon. A. R. Swank, of Stillwater, 
Chairman of the recently created Ju- 


“The first meeting of the Judicial 
Council was held in the Conference 
room of the Supreme Court on Satur- 
day, February 3, 1934. At this meet- 
ing a broad tentative survey of the 
field of future activity was made. In 
line with the idea expressed by the law- 
yers of the State at the McAlester 
meeting, it was determined to first cen- 
ter all effort in the working out of a 
plan, to be submitted to the Supreme 
Court, as a suggested method under 
which the congested docket of the Court 
might be cleared. 

“It was brought to the attention of 
the Council that the Supreme Court had 
already submitted a number of records 
of pending cases to the District Judges 
of the State for tentative opinions to 
be used in the aid of the Court. This 
plan was approved by the Judicial Coun- 
cil. The question of the propriety and 
advisability of submitting such records 
to an approved list of lawyers through- 
out the state was then discussed at 
length, and the plan was approved in 
principle. The Judicial Council hesi- 
tated to recommend to the Supreme 
Court such a drastic method of meeting 
and working out its problem and before 
doing so, it was determined to approve 
the principle of the plan and then await 
the reaction of the Bench and Bar 
throughout the State before making 
further recommendations. 

“It was the consensus of opinion of 
the members of the Judicial Council 





The Third Annual Meeting of Utah 
State Bar—President’s Address Directed 
Mainly to Progress on Four-Point Pro- 
gram of American Bar Association— 
Committees Engaged in Study of These 
Problems Make Recommendations 


Continuing the progressive 
given impetus by the formation of 
Utah State Bar in 1931, more than fifty 
per cent of the 742 Utah lawyers 
cluding every District Judge in 
State, assembled at Salt Lake City Ja 
uary 27th to attend the Third Annual 
Meeting held at the Hotel Utah 

In the twelve hours following 
sound of President M. B. Pope’s ga 
at 10:15 a. m., the Utah Bar and 
Commissioners elected Samuel 
Powell of Ogden, Allan S. Tingey 
Salt Lake, and L. M. Cummings 
Salt Lake, President, Vice-Presi 
and Secretary for 1934. The results 
of the election of Commissioners 
succeed Mr. Pope, Sam Cline, and ] 
Hougaard, all members of the origi! 
1931 Board of Commissioners, showed 
Mr. Cline, A. H. Christensen of P1 
and S. J. Sweetring of Price, mem! 
of the Board for t year terms 

The meeting accepted reports f1 
L. M. Cummings, Secretary, and M 
Pope, President; also reports from t 
following committee chairmen: Dean 
Brayton, Judiciary; Carl A. Badg 
Criminal Procedure; Sam D. Thurmar 
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ion and Committees in purging the Bar 
from its members engaged in unlawful 
ind unethical practices, including the 
use of investigators for the purpose of 
obtaining evidence for disbarment and 
disciplinary proceedings. 

[hese reports and recommendations 
adopted and resolutions passed 
authorizing and directing the Commis- 
sion to take the steps to accomplish 
results along the lines of the A. B. A. 
“Four-Point Program.” 

Reports from the Juvenile Court 
Committee recommending a suggested 
change designed to take these Courts 


were 


from politics, and from the Committee 
on Cooperation with the American Law 
Institute recommending an appropria- 
tion by the Bar for the purpose of com- 
pleting the Utah Annotations to the Re- 
statements, were adopted. 

Mr. Judd reported the possibility of 
the Tenth Circuit Court of Appeals 
holding a session in Salt Lake next 
April for the purpose of hearing Utah 
and Wyoming appeals from the Federal 
District Courts, while Mr. Francis 
Critchlow and Mr. George W. Latimer 
reported that the Committees on Rela- 
tions with Trust Companies and on 
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Public Relations had recommenda- 
tions to make. 
Luncheon 
“Four-Point” 


resolutions above 


no 


covering the 
program produced the 
noted and _ subse- 
quently adopted by the Bar meeting as 
a whole in the afternoon, when the 
Commission was also directed to ap- 
point a committee for the purpose of 
collecting and printing in the “Bulletin” 
errata with respect to the 1933 Revision 
of the Utah Statutes. 

Addresses by Philo T. Farnsworth of 
Salt Lake, Scott Mathison of Cedar 
City, and George D. Preston, featured 
the evening banquet, at which Mr. Gib- 
son A. Marr was toastmaster. The ad- 
dress of Mr. Farnsworth was broadcast 
through the courtesy of KsL. Musical 
numbers including vocal selections by 
Virginia Freeze Barker, and the presen- 
tation of the 1934 officers ermine the 
program. The attendance was the larg- 
est in Utah Bar history, 482 attending 
the evening meeting and banquet 


Sections 





Wisconsin 





Wisconsin State Bar Association Holds 
Successful Midyear Meeting—Com- 
mittee Report Favors Bar Integra- 

tion by Legislative Act—National 
Bar Program Explained 
The customary mid-year meeting of 
the State Bar Association was held at 
the Madison Club, Madison, on Friday, 

February 9, according to the Bulletin 

of the State Bar (Jan. 1934). Notices 

were sent to all officers and members of 
committees, and all affiliated local asso- 
ciations were asked to send representa- 
tives. 

In opening the meeting, President Rix 
stated its purpose to be that of business, 
to hear committee reports, and to try to 
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get general discussions that would be 
helptul. He called attention to the heavy 
program the Association is undertaking, 
and expressed appreciation for the tre- 
mendous response that has been accord- 
ed to the efforts of the officers. We are 
striving for two things, he said; first, 
definiteness of purpose, and second, to 
make the Bar as a whole realize and 
recognize the force that lies behind it 
if properly applied. He cited instances 
to show that such force exists. He said 
the plan for a unified Bar has been 
favorably received, the Bar being almost 
unanimously tor it, and the program 
now will be to consider the form of the 
organization to be recommended; and 
after the June meeting the effort should 
be to place the matter before members 
of the legislature, and this will give op- 
portunity for the lawyers of Wisconsin 
to demonstrate what they can do, to 
carry the program into effect through 
legislative action. 

He said the purpose and plan of the 
unified Bar does not involve any selfish 
motives, it is not expected to make any 
difference in the pay of lawyers, but 
the question is whether we are going to 
advance the cause of justice by having 
a strongly organized Bar. If we do 
that, the people will be the beneficiaries, 
and that is our aim. He called attention 
to the remarkable work done by the 
committees on the Organized Bar. 

Hon, Claire B. Bird, Wausau, out- 
lined the work of the General Commit- 
tee on the Organized Bar. He said 
that the main work so far had been 
done by the Drafting Committee, of 
which Dean Garrison is chairman, and 
by the Legal Committee, of which Mr. 
Hardgrove is chairman. He said the 
idea of an integrated Bar, one in which 
all who are licensed to practice law must 
be members, has’ passed the stage of 
discussion, so far as the General Com- 
mittee is concerned; that all the com- 
mittee members who have given the 
matter consideration have approved the 
idea and believe it to be in the public 
interest that the Bar should be so inte- 
grated. Objections have been and will 
be urged among lawyers; but the re- 
markable thing is that in states where 
it has been tried, opposition that origi- 
nally came from lawyers has disap- 
peared as a result of experience. 

Dean Garrison described the work of 
his committee briefly, and said that the 
committee favored a very simple statute, 
one as short and as general as possible, 
details to be worked out by the organi- 
zation itself. 

He then outlined briefly and in a gen- 
eral way what he thought the law should 
properly include, substantially as fol- 
lows: First, that inasmuch as it would 
probably, as in other states, confer wide 
powers on the board of governors, it 
should define the structure of the board, 
and how its members are to be elected 
from the various subdivisions of the 
state, and what its jurisdiction and au- 
thority shall be. Second, it should make 
membership in the association compul- 
sory, by providing that no attorney may 


continue to practice law without b ong- 
ing to the association and paying the 
annual dues; and it ought to prescribe 
also the minimum and maximum annyal 
dues which the board of governors wij} 
be authorized to charge. Third, the ac. 
tion of the board regarding dis 
and admissions to practice sh¢ 
at all times subject to the approval 
the Supreme Court. Fourth, 
should be some express provision 
rizing the board to expend its 
Fifth, some provision for putting the 
act into practice, by setting up the neces- 
sary machinery, should be _ included 
This has been done in States by 
authorizing the Supreme Court to ap- 
point a committee who shall proceed t 
put the statute into effect, with 
approval of the court, by setting in 
motion the machinery for the election 
of the board of governors from the va- 
rious districts or prescribed subdivisions 
of the state; and when this is done, the 
organizing committee will go out of 
office. 

Mr. Hardgrove then read the 
of the Committee to Consider the Meth- 
od of Bar Integration. It is herewith 
presented in full: 

“The members of this committee have 
carefully considered the question 
whether the organization of the 
into a potent and responsible body hav- 
ing a definite legal status should proper- 
ly be brought about through legislation 
or by judicial action. New terminology 
sometimes indicates a new thing; but it 
frequently indicates merely an effort to 
escape from the logic of things un- 
changed and their attendant conse 
quences. The legal mind is likely to 
inquire whether an integrated Bar must 
not be in effect an incorporated Bar. 

“The power to incorporate or to pro- 
vide for the incorporation of the Bar 
must reside somewhere, if it be not 
expressly denied in the constitution 
Under our constitution the general 
power to incorporate or to provide for 
incorporation is treated as legislative 
(Secs. 31 and 32, Art. IV, and Sec. 1, 
Art. XI, Wis Const.). Does the in- 
corporation of the Bar present an ex- 
ception? If so, it must be, not because 
of any express denial to the legislature, 
but because of a necessarily implied 
grant to the — department. 

“It has been said that if the judicial 
power ‘extends over a field which in- 
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discipline or re- 

yf attorneys, the regulation of 

tthods of practice, and the pro- 

of the practice of law by others 

ttorneys, then such power can 

ffectively be exercised by ‘inte- 

. the Bar through a judicial or- 

bert Guinther, Pres- 

the Ohio State Bar, July 7, 

[The proposition is put forth 

any discussion of constitutional 

les. The premise might be war- 

if the reasoning of the Illinois 

me Court were accepted (People 

ple’s Stockyards State Bank, 344 

2,176 N. E. 901) ; but, while sup- 

t therefor could have been found in 

e first of the Cannon cases (196 Wis. 

199 Wis. 401), all basis therefor 

s removed by the decisions in the last 

:on case (206 Wis. 374) and Jn re 

imission of Certain Persons to the 
211 Wis. 337). 

t is now said (206 Wis. 374 at 395) 

-ourts have no concern with the 
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qualifications of lawyers except in so 
far as they are permitted to participate 
in the administration of the law in ac- 
tions and proceedings in courts of law 
and equity.’ While it is said (206 Wis. 
374 at 397 and 398) that there is no 
legislative power to compel courts to 
admit te their Bars persons deemed by 
them unfit to exercise the prerogative 
of an attorney at law, it is also said that 
there may be legislation with respect to 
the qualifications of attorneys to the 
extent of fixing a standard of qualifica- 
tions in order that the public interest 
may be protected. These legislated qual- 
ifications, however, it is said ‘constitute 
only a minimum standard and limit the 
class from which the court must make 
its selection,’ 

“It is settled that the Supreme Court 
has the power to determine for all the 
courts of this state who shall be enrolled 
and retained on the roll of attorneys. 
The attorney with us is not only the 
attorney and solicitor but also the coun- 
selor (barrister or sergeant) of the Eng- 
lish courts. Our Supreme Court has 
grounded its rulings on the historical 
power of the English courts over the 
counselor, and, in so doing, has limited 
itself to the ultimate determination as 
to what persons may participate as 
recognized officers of the court in the 
administration of the law in actions and 
proceedings in courts of law and equity. 
This restricts the court to admission, 
suspension, and disbarment, in each of 
which matters its action is self-execut- 
ing. 

“Whatever the course ultimately de- 
termined upon, it must look toward the 


safeguarding, not merely of the inter- 
ests of the profession, but of the en- 
tire body politic in the entire field of 
professional activity. It will not do to 
limit our consideration to those activi- 
ties in which we merely ‘participate in 
the administration of the law in ac- 
tions and proceedings in courts of law 
and equity.’ Neither would it seem 
that the problems which are likely to 
arise could be dealt with merely by the 
exercise of such judicial power as is 
involved in determining the personnel 
of the Bar of the court. 

“The members of the committee, 
therefore, feel that they cannot recom- 
mend the attempt to organize or inte- 
grate the Bar by judicial order. They 
have reached the conclusion that under 
the decisions heretofore mentioned, 
the Supreme Court has no power to 
compel the members of the Bar to as- 
sociate, integrate or incorporate them- 
selves into a legal organization, and 
that it has no power to create such an 
organization, incorporated or unincor- 
porated. From this it follows that they 
recommend that the organization of the 
Bar, whatever form it may take, be 
worked out through legislation.” 

Various other committees presented 
reports which were discussed, but no 
definite action was taken. During the 
meeting Mr. Will Shafroth of Denver, 
Assistant to the President of the Amer- 
ican Bar Association, delivered an ad- 
dress in which he explained the purposes 
of the National Bar Program. 

The regular annual meeting of the 
Wisconsin Bar Association will be held 
at Lawsonia on June 20-22. 





The Movement for Bar Integration 





One of the significant developments 
since state bars acquired a definite re- 
sponsibility for the administration of 
justice lies in the creation of judicial 
councils. The start was made in Idaho, 
and the council of judges and lawyers 
there created functioned so ably that 
Utah followed not long after formal 
organization was effected. In both of 
these states the councils have taken a 
broad view of their duties and oppor- 
tunities, making studies of the courts 
which go much deeper than procedural 
rules. Next came South Dakota, where 
the legislature had failed to create a 
judicial council, and recently Oklahoma, 
where a council was created to fill a 
long-felt need. In the last named state 
the bar and bench had not succeeded in 
persuading the legislature to act. The 
council was thereupon established at the 
annual convention held late in Decem- 
ber, and immediately set about its work, 
which, in view of critical developments 
in that state, was of an imminent nature. 
With a supreme court straining its re- 
sources to overcome the delays oc- 
casioned by a docket long ago over- 
loaded, the council represents the State 
Bar’s collective efforts to sustain the 
court’s efforts and extend them. The 


court commissioned thirty-five district 
court judges to aid in deciding appealed 
cases and may indefinitely increase this 
number, in the hope of clearing the 
docket this year, by appointing mem- 
bers of the bar to serve as commission- 
ers. The judicial council at a meeting 
held February third approved in prin- 
ciple this innovation. 

A conference was held recently in 
Duluth for the discussion of bar inte- 
gration and the best form of act for this 
purpose. It is reported that a majority 
of those present favored an act similar 
to that in operation in California. But 
two brief draft acts were presented, 
based on the idea of asking the legis- 
lature to confer on the supreme court 
the power to adopt rules which would 
evolve an inclusive state bar organiza- 
tion. Such an act, apparently, would 
go far to answer the objections usually 
made to bar acts. It would sidestep the 
question whether the supreme court it- 
self has constitutional power to regi- 
ment the bar by rules. ith this prob- 
lem eliminated there would be no ques- 
tion whatsoever that the court would 
exercise the power conferred. And 
then, if the court should abuse the 
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power in the tyrannous manner that 
some objectors fear, the state bar would 
be able to go to the legislature for reme- 
dial legislation. Of course one would 
expect the court to follow well estab- 
lished patterns of organization in for- 
mulating its rules, and to create a status 
in which an equilibrium between bench, 
bar and legislature would exist. The 
two draft acts referred to differ as to 
principle and a reading of them sug- 
gests that the best ideas of the two 
could be combined with advantage. It 
was in Illinois and Ohio that the idea 
of integration under supreme court 
rules originated, and in Washington that 
the plan was first evolved of obtaining 
legislative sanction for the rules as the 
initial step. 








The Boston Bar Association has 
stepped into the painful situation exist- 
ing in Massachusetts, where the trial 
courts have been swamped in recent 
years and the legislature has given little 
assistance notwithstanding the advice 
of the judicial council. A special com- 
mittee of the Association has recom- 
mended that a fundamental study of 
judicature be undertaken; that all other 
bar associations in the state be asked 
to co-operate; that the judicial council 
be requested to take the lead. It appears 
certain that the proposal will be acted 
upon. The temper of the press and 
public suggests that leadership of the 
highest type is critically needed, both 
because fundamental improvements may 
now secure acceptance and because the 
pressure of public opinion is likely to 
result in changes which would create 
new evils in exorcising old ones. The 
committee refers to the sweeping re- 
form accomplished in the early seven- 
ties in England by unifying the judi- 
ciary and conferring upon the judges 
power to initiate rules of procedure. 
The problem in Massachusetts would 
be only one-tenth of that which was 
satisfactorily solved in England, and 
there is no complete information as to 
what needs to be done and how to do it. 
A principal recommendation of the com- 
mittee is that expert counsel be had as 
to the best way to inform and interest 
the lay public. That is a thing which 
the bar must learn, apparently, if it is 
to effectuate its high resolves in a num- 
ber of states. Our constitutions, adopted 
under dissimilar conditions, stand in the 
way of judicial integration, though 
doubtless a great deal could be done 
under court rules to unify the judges in 
an administrative organization. One of 
the benefits virtually certain to accrue 
from this effort is giving the bar of the 
state an opportunity to learn coopera- 
tive action. The bar in Massachusetts 
has never got beyond a chaotic condi- 


tion. The units exist, but they haye 
slight means for concerted effort. Of 
these units the Boston Bar Association 
appears to have more force than aff 
the rest put together. 


New Mexico has been giving a bril- 
liant demonstration of the possibility 
of resolving the profession’s problems 
through integration. The State Bar 
last year secured enactment of a bil] 
giving to the supreme court the largest 
rule-making power. The court imme 
diately set to work to ascertain its op- 
portunities under this act, and recently 
took the highly significant step of rais- 
ing admission requirements to the full 
level of the American Bar Association's 
standard. Only graduates from schools 
on the Association’s approved list will 
be eligible for admission. New Mexico 
is the first state to reach this standard 
adopted in 1921. The new rules algo 
provide that a full license shall not be 
granted until after one year of practice, 
This has for several years applied to 
applicants already admitted in another 
state. It served excellently to prevent, 
under the comity rule, the settling in 
New Mexico of practitioners whose 
antecedents were crepuscular, to employ 
a euphemistic term. Applied to all ap- 
plicants it suggests the year’s interne- 
ship of the medical profession; it in 
sures knowledge of the important mat- 
ters not teachable in the schools; and 
it brings about a clerkship status bene- 
ficial alike to students and preceptor. 


There has been unavoidable delay in 
preparing the revision of State Bar Acts 
Annotated, but it appears at the time 
this is written that the work will be im 
the printer’s hands before this item i 
read. Copies will be available at th 
office of the American Bar Associa- 
tion. 
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